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RECORDING REQUESTED BY
AND
WHEN RECORDED MAIL TO:

Napa County Clerk of the Board
1195 Third Street, Suite 310
Napa, California 94559

City of Napa
P.0. Box 660
Napa, CA 94559
Attn: City Clerk

(Fees waived pursuant to Govt Code
§27383)

APNs: 003-272-013, 003-272-014 Napa County Agresment No. Z! i /

OPERATIONS AND USE AGREEMENT City of Napa
for the FIFTH STREET PARKING GARAGE  )Agreement No.m_)_

This Operations and Use Agreement for the Fifth Street Parking Garage (“Agreement”) is made
and entered into as of 4 ~/ ]~ . 2009 by and between the County of Napa, a political
subdivision of the State of California (“County™), the City of Napa, a California charter city
(“City”), Channel Properties Inc., a California corporation (“Riverfront”™), Napa Mill, LLC, a
California limited liability company (“Mill”) and Andrea Schrader, an individual (“Schrader’).
Riverfront, Mill and Schrader are referred to collectively in this Agreement as “Participants.”

RECITALS

A. On October 7, 2003, the City and County entered into a Memorandum of Understanding
(“MOU”) identified as Napa County Agreement No. 6148, and City of Napa Agreement No.
8428. The MOU (see the Eighth Recital and Paragraph 7) anticipated, among other provisions,
that the parties would enter into separate agreements regarding the sharing of responsibilities
related to development of a future parking facility (“Garage™). The MOU anticipated that the
Garage would be located on a portion of the County-owned property located at 1195 Third Street
in the City of Napa (APN 003-272-013 and APN 003-272-014) (“Original Site”), unless an
alternative mutually acceptable site was identified.

B. On December 7, 2004, the City and County entered into a Parking Garage Cooperative
Agreement (“Original Agreement”) identified as Napa County Agreememt No. 6372, and City of
Napa Agreement No. 8688, attached as Exhibit H hereto. Among other provisions regarding the
sharing of responstbilities related to development of the future parking facility, the Original
Agreement identified an alternative mutually acceptable site for the development of the Garage,
10 be located on the County-owned block bordered by Coombs, Third, Fourth, and Randolph
Streets (APN 003-213-008, 009, and 010). That site was formerly used by the Sullivan Shelter
and is referred 10 herein as the “Sullivan Site.”
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ATTACHMENT 1

C. On January 24, 2006, the City and County entered into a First Amendment to the Onginal
Agreement (“First Amendment”), attached as Exhibit H-1 hereto, by which the City and County
modified specified timing requirements of Original Agreement Paragraph 8 10 provide,
generally, for the deposit of required construction funds into a specified construction account by
March 31, 2006, bidding for construction in the Spring of 2006, and contract award for the
Garage by the Summer of 2006.

D. On May 23, 2006, at a joint meeting of the City Council (“Council”) and the County
Board of Supervisors (“Board”), the Council and the Board directed the respective City and
County staff members to pursue design and construction of the Garage at the Original Site, as a
design-build project, potentially using supplementary funding from private owners of adjacent
properties, and 10 modify the terms of the Original Agreement, as modified by the First
Amendment, accordingly. A map and legal description of the Original Site are attached hereto
as Exhibits A and B, respectively.

E. On February 27, 2007, the City and County entered into a Second Amendment to the
Ornginal Agreement, as modified by the First Amendment (“Second Amendment”), attached
hereto as Exhibit H-2, by which the parties modified the Original Agreement to reflect the
following: the Garage location at the Original Site; an increase in Garage spaces from
approximately 440 spaces to approximately 470 spaces; an increase in the cost of building the
Garage to approximately $15,200,000; and the need for the City to dedicate a portion of its Fifth
Street right of way to the County. The Second Amendment also provided a revised timeline for
development and construction funding, a revised diagram for the Garage, revised definitions of
the uses of spaces in the Garage, and revised provisions relating to the participation of the
Participants in the costs of constructing and operating the Garage. The Original Agreement, as
modified by the First Amendment and the Second Amendment, is collectively referred to in this
Agreement as the “Cooperative Agreement.”

F. On January 9, 2007, the Board approved an agreement with each of the Participants
(“Participant Agreements™). Each Participant Agreement provides to the respective Participant
designated parking spaces in the Garage that Participant may make available 1o tepants,
employees, and visitors to their properties located in the vicinity of the Garage in consideration
for each Participant making a proportionate financial contribution to both capital and operating
costs of the Garage. The Participant Agreements also contemplate that each of the Participants
will be a party to this Agreement.

G. On January 9, 2007, the Board authonzed the County’s Director of Public Works to
request design-build proposals from five pre-qualified design-build entities for the design and
construction of the Garage in accordance with Public Contract Code Section 20133, The design
of the successful bidder increased the number of parking spaces to 485.

H. The Cooperative Agreement and the Participant Agreements anticipate that the City,
County and Participants will enter into a separate agreement to specify, among other things, the
number of parking spaces 1o be allocated to uses by the County, the Partictpants and the City;
and to specify the responsibilities for daily management, operation, and maintenance of the
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ATTACHMENT 1

Garage. The parties intend this Agreement 10 implement these provisions of the Cooperative
Agreement and the Participation Agreements.

1. This Agreement additionally establishes the equitable operational and maintenance rules
for the Garage which are intended to ensure that each party will bear its proportionate burden of
expenses for operation and maintenance of the Garage.

NOW THEREFORE, THE PARTIES HEREBY AGREE AS FOLLOWS:

1. DEFINITIONS.

The following capitalized terms used in this Agreement shall have the meanings set forth
in this Section 1.

{(a) “Administrative and Overhead Costs” means all County staff time related to the
operation of the Garage, including, but not limited to, the auditing and accounting of funds
related to the Garage, and legal services provided in connection with the Garage.

{b)  “ADA Parking Space” means a space in the Garage that 1s designed to be
accessible to persons with disabilities.

(c) “Annual Budget” means the annual Fiscal Year budget for the operation and
maintenance of the Garage as set forth in Section 5.2 of this Agreement.
(d) “Artwork” means any work of art installed mn the Garage, including but not

limited to murals and artistic signage created by artist Gordon Huether.

(e) “Auditor” is defined in Section 5.5(f) of this Agreement.

6] “City” means the City of Napa, a Califorma charter city.

(g)  “City Manager” means the duly appointed City Manager of the City or that
person’s designee.

(h)  “City Use Parking Space” means a space reserved for use by the City for such
purposes as the City shall determine (as described in Sections 3.3(b) and 7 of this Agreement),
inctuding but not limited to public parking or leased, licensed or permit parking.

(1) “Cooperative Agreement” has the meaning set forth in Recital E above.
() “County” means the County of Napa, a political subdivision of the State of
Califormia.

(k) “County Executive Officer” means the duly appointed Executive Officer of the
County or that person’s designee.

)] “County Exclusive Parking Space” means a space reserved for use by the County
for such purposes as the County shall determine (as descnibed in Sections 3.3(d) and 7 of this
Agreement), including but not limited to public, leased, licensed or permit parking. County
purposes may include County vehicle parking, County employee parking, County visitor
parking, or parking for any other persons associated with services provided by County.

{m) “County Holiday” means any day in a calendar year that 1s observed as a County
Holiday. Each County Holiday is identified in Exhibit E. The deletion or addition of any
County Holiday may be made by the County Board of Supervisors after written notice is
provided by the County to the City and the Participants.

(n)  “Designation” means the amount of cash reserves designated for capital
improvements and expenditures for the Garage, as described in Section 5.6 below.
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(o)  “Effective Date” means the date as of which the parties have executed this
Agreement as set forth in the first sentence of this Agreement.

(r) “Fiscal Year” means a 12 month period commencing on July 1 and concluding on
the following June 30th.

(@)  “Garage” means the 485-space parking garage that has been constructed on the
Onginal Site.

(r) “Joint Use Parking Space” means a parking space available during Work Hours

for use by County for County purposes, or use by any member of the public, on a first-come
first-served basis. During Non-Work Hours, Joint Use Parking Spaces shall be for Public Use.

(s) “MilI” means Napa Mill, LLC, a California hmited liability corporation.

Q) “Motorcycle Parking Space” means a parking space designed for and available for
use by motorcycles.

(u)  “MOU” has the meaning set forth in Recital A above.

(v}  “Net Requirement” means the total amount required each fiscal year to keep the
(arage operational, as described in Section 5.5 of this Agreement.

(w)  “Net Requirement Share” means the proportional share each party is required to
contribute for operating and maintaining the Garage as described in Section 5.5 of this
Agreement.

(x) “Non-Work Hours” means any hour that is not a Work Hour.

(y)  “Onginal Site” means the site at 1195 Third Street (APN 003-272-013 and APN
003-272-014) as shown on the map attached as Exhibit A and described in Exhibit B.

(2) “Parking Ordinance™ means Chapter 10.12 (County Parking Lots) of the Napa
County Code as such may be amended from time to time by the Napa County Board of
Supervisors; provided, however, County shall provide the City and each Participant with at Jeast
30 days notice pnior to the introduction of an ordinance amending the Parking Ordinance.

(aa)  “Participants” means Riverfront, Mill and Schrader collectively or any one of
them, or any successor to Riverfront, Mill or Schrader as permitied under this Agreement.

(bb)  “Participant Use Parking Space” means a space reserved for use by a Participant,
or persons authorized by the Participant, for such purposes as the Participant shall determine (as
described in Sections 3.3(a) and 7 of this Agreement), including but not limited to public parking
or leased, licensed or permit parking.

(cc)  “Participation Agreement{s)” means collectively the Participation Agreements
between the County and Riverfront, Mill and Schrader or any one of those agreements. Each of
the Participation Agreements is dated January 9, 2007 and 1s attached hereto as Exhibits I, 1-1
and }-2.

(dd}  “Public Use Parking Space™ means a parking space that shall be open for use by
any member of the public.

(ee)  “Regular Parking Space” means any parking space that is not an ADA Parking
Space or Motorcycle Parking Space.

(ff)  “Riverfront” means Napa Riverfront, LLC, a California limited liability
corporation.

(gg) “Shared Maintenance and Operating Garage Costs” means the costs associated
with operating and maintaining the Garage.

thh)  “Shared Maintenance and Operating Garage Revenues™ means the revenues
relating to the operation and maintenance of the Garage, as described in Section 5.4 of this

Agreement.
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(i1)  *“Shared Participant Use Parking Space” means any parking space that is
designated by the Participants for shared use among the Participants.

(G))  “Schrader” means Andrea Schrader, an individual.

(kk) “Term” means the term of this Agreement as determined pursuant to Section 2.4
and Section 2.5 of this Agreement.

()  “Transfer” is defined 1n Section 7.1 of this Agreement.

(mm) “Work Hours” means the hours of 7:00 a.m. 10 6:00 p.m., Monday through
Friday; provided, however, Work Hours shall not include any County Holiday.

2. GENERAL PROVISIONS

2.1 Exhibits. The following exhibits are attached 10 and incorporated in this
Agreement by this reference.

“Exhibit A” Map of Original Site

“Exhibit B” Legal Description of Original Site

“Exhibit C” Floor Plans Showing Allocation of Spaces in Garage
“Exhibit D” Chart Showing Allocation of Spaces in Garage
“Exhibit E” County Holidays

“Exhibit F” Garage Maintenance and Operation Standards
“Exhibit G” First Year Budget for Maintenance Expenses
“Exhibit H” Cooperative Agreement

“Exhibit H-1" First Amendment to Cooperative Agreement
“Exhibit H-27 Second Amendment to Cooperative Agreement
“Exhibit 17 Participant Agreement between County and Riverfront
“Exhibit I-17 Participant Agreement between County and Mill
“Exhibit 1-2” Participant Agreement between County and Schrader

2.2 Overall Purpose. The purpose of this Agreement is to provide for the parties™ use
of the Garage, for the operation and maintenance of the Garage, and for the parties’ contributions
10 the costs of operating and maintaining the Garage.

2.3 Relationship 10 Other Agreements.

(a) To the extent there s any conflict between the provisions of this
Agreement and the provisions of the Cooperative Agreement, the provisions of this Agreement
shall prevail. Except as to any such conflict, this Agreement is not intended to amend the
Cooperative Agreement, and the Cooperative Agreement shall remain in full force and effect.

{b) To the extent there is any conflict between the provisions of this
Agreement and the provisions of any of the Participant Agreements, the provisions of this
Agreement shall prevail. Except as to any such conflict, this Agreement is not intended to
amend any of the Participant Agreements and the Participant Agreements shall remain in full
force and effect.
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{c) The County and City agree that the Cooperative Agreement and this
Agreement are intended 10 fully satisfy subsections (a), (b), and (d) of section 7 of the MOU.

2.4 Term.

(a) Unless terminated earlier pursuant to the provisions of this Agreement, the
Term, with respect 1o the Participants, shall be fifty-five (55) years from the Effective Date,
provided, however, that the Term for a Participant may be extended pursuant to Section 2.5.

{(b)  Unless terminated earlier pursvant to the provisions of this Agreememn, the
Term, with respect to the County and City, shall be the longer of (1) fifty-five (55) years from the
Effective Date or {i1) the functional life of the Garage structure. For the purpose of this
Agreement, the “functional life” of the Garage shall mean that the County continues to operate
all or a portion of the Garage for parking purposes, and the Garage has not been demolished
pursuant to Section 6 of this Agreement.

2.5 Extension of Term for Participants. At least one hundred twenty (120) days prior
to the end of the Term established by subsection (b} of Section 2.4, the County may give the City
and each Participant written notice that it plans to discontinue use of the Original Site as a
Garage. If the County fails to give such notice, then each Participant, City and the County shall
negotiate in good faith an extension of the Term as it applies to the City and the Participants
under the same terms and conditions as are set forth in this Agreement.

3. USE OF PARKING STRUCTURE

3.1 Number of Spaces. The Garage has 485 automobile parking spaces located as
follows:

First level 106 Regular Parking Spaces
4 ADA Parking Spaces

Second level 121 Regular Parking Spaces
2 ADA Parking Spaces

Third level 121 Regular Parking Spaces
2 ADA Parking Spaces

Fourth level 127 Regular Parking Spaces
2 ADA Parking Space

TOTAL: 485 Parking Spaces

In addition, there are 10 Motorcycle Parking Spaces on the second level of the Garage.
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32 Allocation of Spaces.

{a) First level. On the first level of the Garage, the spaces shall be allocated
as follows:

City Use Parking Spaces: 85 Regular Parking Spaces
Joint Use Parking Spaces: 21 Regular Parking Spaces
Joint Use Parking Spaces: 4 ADA Parking Spaces

(b)  Second level. On the second level of the Garage, the spaces shall be
allocated as follows:

Joint Use Parking Spaces: 121 Repular Parking Spaces
Joint Use Parking Spaces: 2 ADA Parking Spaces
Joint Use Parking Spaces: 10 Motorcycle Parking Spaces

(c) Third level. On the third level of the Garage, the spaces shall be allocated

as follows:
Participant Use Parking Spaces: Riverfront 46 Regular Parking Spaces
Participant Use Parking Spaces: Mill 46 Regular Parking Spaces
Participant Use Parking Spaces: Schrader 28 Regular Parking Spaces
Shared Participant Use Parking Spaces: 2 ADA Parking Spaces
Shared Participant Use Parking Spaces: 1 Regular Parking Space

(d) Fourth level. On the fourth level of the Garage, the spaces shall be
allocated as follows:

County Exclusive Parking Spaces: 85 Regular Parking Spaces

Joint Use Parking Spaces: 42 Regular Parking Spaces
Joint Use Parking Spaces: 2 ADA Parking Spaces

33 Operational Rules for Spaces.

(a) Joint Use Parking Spaces. Spaces designated as Joint Use Parking Spaces
shall be available during Work Hours for use by County for County purposes, or use by any
member of the public, on a first-come first-served basis. Dunng Non-Work Hours, spaces
designated as Joint Use Parking Spaces shall be available as Public Use Parking Spaces.

(b) City Use Parking Spaces. Spaces designated as City Use Parking Spaces
shall be used for such purposes as the City shall determine, including but not limited to public
parking or leased, licensed or permit parking, subject to the standards and restrictions contained
in Sections 3.4, 3.5 and 3.6 below.

{c) Participant Use Parking Spaces. Spaces designated as Participant Use
Parking Spaces shall be reserved for the exclusive use of the Participants or person(s) authorized
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by the Participants to utilize said spaces subject to the standards and restrictions contained in
Sections 3.4, 3.5, and 3.6.

(dy  County Exclusive Parking Spaces. Spaces designated as County
Exclusive Parking Spaces shall be reserved for the exclusive use of the County, subject to the
standards and restrictions contained in Sections 3.4, 3.5, and 3.6.

(e) Changes in Operational Rules. The parties share a mutual goal of
operating the Garage in a manner that: (1) maximizes the use of all parking spaces in the Garage
during the hours of operation and (2) provides for longer-term {e.g., all day) parking
opportunities and incentives In the upper Jevels of the Garage, and shorter-term {e.g., Jimited
hours) parking opportunities in the Jower levels closer to the entry of the Garage. At the written
request of any party that documents a reasonable good faith belief that these mutual goals are not
being achieved, all parties shall negotiate in a good faith effort to adjust the operational rules or
the location of allocated spaces. Any such adjustment to the operational rules or location of
allocated spaces shall be documented in accordance with Section 4.8 below.

3.4 Cooperation and Coordination in Operation of Parking.

(a) Participant Cooperation for Participant Use Parking Spaces. The
Participants shall each determine how to operate the Participant Use Parking Spaces, subject to
approval of the County which approval shall not be unreasonably withheld. The Participants
have determined where each of their spaces will be Jocated on the third level. If the Participants
cannot agree on a particular operational 1ssue that affects all Participants, the County Executive
Officer shall make the determination as to that issve. The County Executive Officer’s decision
shall be final and binding on all parties.

(b} City Use Parking Spaces. For spaces that are City Use Parking Spaces,
the City shall determine, 1n accordance with the County’s Parking Ordinance and subject to the
approval of the County, which approval shall not be unreasonably withheld, the operational rules
and regulations applicable 1o such spaces, including use of leases, licenses and permits, charges
for parking, time limits on parking and other similar issues. The intent of this section is to ensure
that County is able to enforce the general operational rules and regulations of the Garage in
accordance with the Parking Ordinance. This section is not intended to confer any rights of
approval to the County for any matters relating to charges, rates or payments that City may
impose on its lessees, licensees and permittees. City shall include a clause in any lease, license
or permit for the use of the Garage that obligates any such lessee, licensee, or permittee to
comply with the provisions of this Agreement.

{c} Joint Use Parking Spaces. For Joint Use Parking Spaces, the City and
County shall jointly determine the operational rules and regulations applicable to those spaces.
To the extent feasible, such rules shall be the same as the rules applicable to Public Use Parking
Spaces during Work Hours with such modifications as are reasonably necessary to accommeodate
likely County uses of the Joint Use Parking Spaces.
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(d) County Exclusive Parking Spaces. For spaces that are County Exclusive
Parking Spaces, the County shall determine in accordance with the County’s Parking Ordinance,
the operational rules and regulations applicable to such spaces including use of leases, licenses
and permits, charges for parking, time limits on parking and other similar issues. County shall
ensure any lessees, licensces and permittees comply with the provisions of this Agreement.

(¢}  Because changes to the Parking Ordinance automatically become a part of
this Agreement, County shall provide the City and each Participant with at least 30 days notice
prior to the introduction of an ordinance amending the Parking Ordinance.

3.5 Changes in Allocation of Spaces. The City and County may agree to change the
allocation of the City Use Parking Spaces, Joint Use Parking Spaces and County Exclusive
Parking Spaces in the Garage on the first, second and fourth level of the Garage. Such changes
may be negotiated and agreed upon by the County Executive Officer and the City Manager, and
shall not require the approval of the Participants except as follows: the City and County shall not
change any of the spaces on the second level of the Garage to County Exclusive Parking Spaces
unless County has first offered the Participants the opportunity to obtain Participant Use Parking
Spaces on the second level equal to the number of second level spaces the County had planned to
convert to County Exclusive Parking Spaces. If the Participants take the opportunity to obtain
spaces on the second level, then the County shall be entitled to an equal number of spaces on the
third level for the County’s use as County Exclusive Parking Spaces.

3.6  General Use Prohibitions. City, Participants and County agree that in connection
with and to the extent of their respective use and operation of the Garage, each will not:

{a) Create, cause, maintain or permit any nuisance in or about the Garage;

{b) Commit or suffer to be committed any waste in or about the Garage or the
Original Site;

(©) Knowingly allow the Garage to be used for any unlawful purpose;

{d) Permit undue accumulations of garbage, trash, rubbish or any other refuse
in the Garage;

(e) Cause or permit obnoxious odors to emanate from or be discharged in or
from the Garage;

§)) Create, cause, maintain or permit any noise or sound that is objectionable
due to intermittence, beat, frequency, shrillness or loudness (excluding the occasional noise from
an errant car alarm);

{g) Create, reuse, maintain, or permit creation of any dust, dirt, or fly ash in
excessive guantities; or
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(h) Create, cause, maintain or permit any motor vehicle servicing, including
but not limited 1o the washing of cars, or repair shop that provides any such servicing.

4. OPERATION OF GARAGE

4.1 County Responsibility. The County shall be responsible for the management and
operation of the Garage except as provided otherwise below. County’s costs for such operation
and management shall be shared as described in Section 5 below.

4.2  Valet Parking. The City or Participants may use the Garage for valet parking. In
such case, the County shall not be responsible for paying the costs of or operating the valet
service. However, if the City or Participant chooses to provide valet parking, that party shall
first obtain County approval, which approval shall not be unreasonably withheld, of a valet
operational plan designed to minimize any interference by the valet operation with other

operations in the Garage.

4.3 Hours. The County shall operate the Garage in accordance with the County’s
Parking Ordinance and shall keep it open and available for parking from 5 am. to 11 p.m. seven
days a week. These hours are subject to change so that hours of operation of the Garage conform
to and are substantially consistent with the hours of operation of other parking garages operated
by the City, parking lots operated by the County or parking garages that may in the future be
operated by the County. The County shall cooperate with Participants to make the Garage
accessible at times the Garage is otherwise closed to accommodate customers of businesses on
the nearby properties owned by the Participants. The County shall also cooperate with the City
to extend the hours of the Garage on an occasional basis to accommodate parking for special
events or as needed 10 accommodate parking demand. Notwithsianding anything to the contrary
in this Agreement, the City or the Participant requesting extended hours shall bear any additional
operational costs of making the Garage accessible when the Garage would otherwise be closed.

44  Security. The County shall provide security for the Garage. The level of secunty
service shall be substantially consistent with the level of service that the City provides in other
parking structures in downtown Napa. The City or a Participant may provide additional security
during hours in which the County is not providing secunty. Such additional security shall be
coordinated with the security the County provides and, if more than one party is providing
additional security, with the other additional security being provided by the City or another
Participant. Notwithstanding anything to the contrary in this Agreement, the City or the
Participant, as the case may be, shall bear the costs of any additional security it provides pursuant
to this Section 4.4. The County may employ a contractor to provide security.

4.5 Signage and Enforcement. The County shall be responsible for enforcement of
the parking restrictions and limitations on parking provided for in Section 3 of this Agreement or
promulgated by a party or parties as permiited by Section 3 of this Agreement. The County shall
also install and maintain all signage necessary for enforcement of the parking restrictions and

limitations.
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4.6 Charges for Parking.

]

(a) General Operational/Public Use Charges. Any charges for parking in City
Use Parking Spaces and Joint Use Parking Spaces shall be established as a part of the operational
rules and regulations for those spaces, which shall be determined by the City and County
pursuant to Section 3.4 above. Any charges for parking in County Exclusive Parking Spaces
shal] be determined by the County. Any charges for parking for the Participant Use Parking
Spaces and Shared Participant Use Parking Spaces shall be determined by the Participanis. All
parking charges shall be levied equitably to the extent possible to ensure all users are being
charged similar rates; provided, however, that this provision shall not be construed to limit the
ability of any of the parties to provide free parking even though other parties are imposing
parking charges.

(b)  Charges for Leases, Licenses, and Permits. This Agreement contemplates
that the City, County and Participants may each enter into agreements with third parties for the
license, permit or lease of parking spaces allocated the City, County or a Parucipant. Any
charges imposed by a party as part of a lease, license or permit is not subject 1o approval by any
other party to this Agreement; provided, however, that such charges must comply with the
equitable requirement established by subsection (a).

47  Maintenance of Garage. The County shall be respensible for maintaining the
Garage in good condition and repair consistent with customary maintenance practices. The
County’s maintenance responsibilities shall include but are not limited to those listed in Exhibit
F. All maintenance shal] be performed in such a manner as will minimize noise to adjoining
properties, particularly during the hours from 9:00 p.m. to 9:00 a.m. Any maintenance or
improvement work performed on the Garage shall be performed within a reasonable time frame,
completed in a good, workmanlike manner and in such a manner as to return the Garage to no
less than the same condition that it was in prior to the commencement of such maintenance or
improvement work. The County shall replace various Garage equipment and building
components on a regular basis as necessary to assure the continued operation of the Garage.
Notwithstanding the foregoing, no party to this Agreement shall be responsible for the repair or
replacement of any Artwork in the Garage; provided, however, the County may routinely clean
the Artwork. The Designation shall be used for replacement of Garage components in
accordance with Section 5.6 below. County shall not be responsible for any physical
improvements to the Garage that may be required as a result of agreements between the City and
third parties (i.e., licensees, permittees, lessees) or between any of the Participants and third
parties {1.e., licensees, permittees, lessees).

4.8  Annual Meeting of Parties. The authorized represematives of the parties shall
meet at least once a year to discuss operation of the Garage and potential changes in the
operation. The annual meeting shall address allocation of spaces among the parties, operational
rules, hours of operation, parking charges, availability of spaces for lease or license, any
expected changes to the annual Designation, any foreseeable major replacements, repairs, or
improvements to the Garage, adequacy of insurance coverage, and any other matler conceming
the operation of the Garage. Any amendment to this Agreement relating to the allocation of
Jocation of available spaces among the parties, the operational rules, quality of maintenance,
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hours of operation, the process of establishing parking charges, and availability of spaces for
lease, license or permit shall be subject to the writien agreement of the County Executive Officer
and the City Manager. Any other modifications to the Agreement, including changes to the
insurance provisions or insurance coverage, shall be documented in accordance with Section 9.3
below. The annual meeting shall also serve as the forum for County’s consultation with the
other parties regarding the annual budget as required under Section 5.2 below and shall be
scheduled accordingly. The authorized representative of each party, for purposes of this Section,
is as set forth below. Any authorized representative may delegate authority to an authorized
designee by providing written notice to each other party pursuant to Section 9 below.

City of Napa:

City Manager

P.O. Box 660

Napa, California 34559-0660
County of Napa:

County Executive Officer
1195 Third Street, Suite 310
Napa, Califorma 94559

Private Participants:
Andrea Schrader
P.O. Box 388
Napa, California 94559

Napa Mill, LLC

Harry Pnice

500 Main Street

Napa, California 94559

Channel Properties Inc.
Massimo Desimoni

100 W. Cutting Blvd.
Richmond, Califorma 94804

5. PARKING GARAGE COSTS

5.1 Allocations of Costs of Garage. The City, Participants and County shall all
participate in the costs of operating and maintaining the Garage in the manner specified in this
Section.

5.2 Annual Budget. The Annual Budget for Fiscal Year 2008/09 is shown in Exhibit
G (and 1t intentionally does not include any amount for Shared Maintenance and Operating
Garage Revenues). Beginning in 2009, before April 2™ of each year, the County shall prepare
and provide to the City and Participants a proposed Annual Budget for the upcoming fiscal year,
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which budget shall be in a format similar to the budget attached as Exhibit G. The Annual
Budget shall set forth the County’s good faith estimate of the expected Shared Maintenance and
Operating Garage Costs and Shared Maintenance and Operating Garage Revenues for the Garage
and the Net Requirement that the City and Participants will be required to pay pursuant to
Section 5.5. The County shall consuit with the City and Participants in preparing the Annual
Budget and the City and Participants shall cooperate with the County in preparation of the
Annual Budget. The Annual Budget shall include projected Admimnistrative and Overhead Costs.
For Fiscal Year 2008/2009, the Administrative and Overhead Costs shall be 3% of the Shared
Maintenance and Operating Garage Costs. In subsequent fiscal years, the Annual Budget shall
include actual Administrative and Overhead Costs incurred by the County in the previous fiscal
year. City and Participants shall provide County with any comments or concems regarding the
proposed Annual Budget by May 1 of each year. The Annual Budget shall be approved by all
parties administratively by June 1 each year, which approval shall not be unreasonably withheld.
Each party shall provide such administrative approval by signing the Annual Budget. The
authorized representatives that may provide such approval are those persons identified in Section
4.8. If any party fails to comment on or approve the Annual Budget within the timelines set forth
above, the Annual Budget shall be deemed approved by that party. 1 there 1s an unresolved
dispute as 10 the proposed Annual Budget as of June 2, County shall adopt its proposed Annual
Budget and adjustments, if any, will be made following resolution of the dispute.

5.3 Shared Maintenance and Qperating Garape Costs.

(a) The Shared Maintenance and Operating Garage Costs shall include all
commercially reasonable expenses and costs which County shall pay or become obligated to pay
because of or in connection with the ownership, operation, repair and/or maintenance of the
(arage, including, without limitation:

(1) all maintenance and janitorial costs;

(1)  costs for all materials, supplies and equipment;

(i11)  costs of waler, electricity, refuse collection, parking lot sweeping,
landscaping, and other utilities and services relating to the Garage;

(iv)  all costs of alterations or improvements to the Garage made 10
achieve compliance with any federal, state and local law including, without himitation, the
Americans with Disabilities Act (42 U.5.C. Section 12101 et seq.) (*ADA™), or to reduce
operating costs or improve the operating efficiency of the Garage;

(v) costs for repairs, replacements and general maintenance of the
Garage, but excluding repair or replacement of Artwork and any repairs or replacements paid for
out of insurance proceeds or by other parties;

{vi)  costs for maintaining machinery or equipment (including the
photovoltaic system for the generation of electricity);

{(vil)  security (pursuant to Section 4.4 above) and other expenses
incurred in connection with enforcing rules and regulations for the Garage;

(viil) Administrative and Overhead Cosis;

(ix}  any insurance premiums that are specifically allocable to mnsuring

the Garage;
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(x)  costs of third party claims arising out of the operation of the
Garage (including the County’s defense and indemnity costs) to the extent not covered by
insurance or typically borne by the County’s self-insurance program,

(xi)  transfer costs (pursuant to Section 7 below);

(xi))  the Designation pursuant to Section 5.6 of this Agreement; and

(xiii} nonrecurring costs to remedy defects in the oniginal construction of

the Garage, which costs are not covered by warranty.

(b) Shared Maintenance and Operating Garage Costs shall not include and

County shall not be obligated to pay or reimburse any party for:

(1 amounts expended from the Designation,

(1i)  depreciation or amortization;

(ii))  nonrecurring costs incurred to remedy defects in the oniginal
construction of the Garage (if such costs are covered by warranty);

(iv)  repairs or other work needed due to fire, windstorms, or other
casvalty or cause to the extent County has received insurance proceeds for such repairs or other

work; and
(v)  costs of special services rendered to the City, Participants or other

private users of the Garage for which a special charge is made including charges for off-hours
accessibility pursvant to Section 4.3 above or additional security pursuant to Section 4.4 above.

54 Shared Maintenance and Operating Garape Revenues.

(a) The Shared Maintenance and Operating Garage Revenues shall include:

1) each party’s Net Requirement Share, including late fees;

{i1) any revenues collected from fines, penalties or other amounts as a
result of parking enforcement in the Garage;

(iii)  any revenues collected from charges for Joint Use Parking Spaces
(this dees not include charges imposed as a result of permits, leases or licenses);

(iv)  all transfer fees as descnbed in Section 7.1; and

(v)  any other revenues collected from use or existence of the Garage

outside of the original intent of this Agreement.

(b) The Shared Maintenance and Operating Garage Revenue shall not include:
m amounts received by the Participants in connection with any
permits, leases or license for use of the spaces designated as Participant Use Parking Spaces;
(i)  amounts received by the City for permits, leases or licenses to park

in the Garage;

(111)  amounts received by the County for permits, leases or licenses to
park in the Garage;

(iv)  payments to the County by the Participants or City for special
services described in Section 4.3 or Section 4.4 above;

(v) all interest earnings on the Designation.
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5.5 Payment to County of the Net Requirement.

(a) The Net Requirement is the total amount required each fiscal year to keep
the Garage operational. The Net Requirement Share 1s the amount each party is required to pay
each fiscal year, as set forth below, and is dependent on the Annual Budget. Accordingly,
although each party’s percentage does not change, the Net Requirement Share will change from
year to year since it 1s dependent on the Annual Budget. The Net Requirement Share may
periodically need to be adjusted as set forth in Sections 5.5 (c), (d) and (¢} below.

{b)  On or before the fifteenth day of July, October, January, and Apn} of each
Fiscal Year, each of the Participants and the City shall pay to the County an amount equal to
one-quarter (1/4) of each party’s Net Requirement Share for that Fiscal Year to operate and
maintain the Garage for that fiscal year. The Net Requirement for each party represents a
percentage of the total Shared Maintenance and Operating Costs for the Garage. The Net
Requirement and Net Requirement Shares for Fiscal Year 2008-09 are set forth in Exhibit G.
The first payment shall be prorated based on the Effective Date. The County shall bear the costs
for its own Net Requirement Share. Payments are deemed late if not received within 30 days of
the dates listed above and a late fee of 5% will be added to payments that are between 30 and 60
days late. A 10% late fee will be added to payments more than 60 days late.

©) Each party’s Net Requirement Share shall initially be based on the
following percentages of the Net Requirement:

Riverfront:  9.75%

Mill: 9.75%
Schrader: 5.94%
City: 37.28%
County: 37.28%

The Net Requirement Shares set forth in this subsection are based on each
party’s share of the 485 spaces in the Garage without including the Motorcycle Parking Spaces
and ADA Parking Spaces. The City and County Net Requirement Shares are based on the City
and County each paying one half (1/2) of the costs for the 185 regular spaces designated as the
Joint Use Parking Spaces, the City paying 100% of the costs for the 85 spaces designated as City
Use Parking Spaces, and the County paying 100% of the costs for the 85 spaces designated as
County Exclusive Parking Spaces. If the allocation of spaces among the parties is changed, the
Net Requirement Shares of the parties shall be adjusted accordingly. '

(d) Within one hundred and twenty (120) days following the end of each
fiscal year, the County shall detenmine the amount actually expended in the previous fiscal year
for Shared Maintenance and Operating Garage Costs and the actual amount received in Shared
Maintenance and Operating Garage Revenues relating to that fiscal year. The County shall
provide in writing to the other parties detailed calculations showing the County’s determination.
If there 1s an overage, the County shall credit to the City and Participants the amount of each
party’s overpayment of actual Net Requirement Share, to the next payment due to the County. 1f
there 1s a deficit, the City and Participants shall pay to the County an amount equal to each
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party’s underpayment of actual Net Requirement Share. Such payment shal]l be made within
thirty (30) days following receipt of notice from the County as to the amount of a party’s

underpayment.

()  Notwithstanding the other provisions of this Section 5.5, as soon as the
County obtains information that the actual Net Requirement is likely to maternially exceed the
anticipated Net Requirement as set forth in the approved Annual Budget, the County shall inform
the other parties of the increase and the reasons for the increase, and will promptly meet and
confer with the other parties concerning the increased costs. Afier meeting and conferring with
the parties, the County may, by wntten notice to the parties, increase the Net Requirement for the
remainder of the fiscal year and increase the resulting quarterly payments pursuant to this
Section 5.5.

(H) In the event the City or a Parucipant disputes the amount of the Net
Requirement as determined by the County, then the City or Participant shall have the right, at the
City’s or Participant’s cost, and after reasonable notice 1o County, to inspect, at County’s office
during normal business hours, County’s books, records, and supporting documents concerning
the Shared Maintenance and Operating Garage Costs and Shared Maintenance and Operating
Garage Revenues. Such inspection shall be commenced and completed within three (3) years
following the end of the fiscal year for which the inspection is being carried out. If afier such
inspection and/or request for documentation, the City or Participant still disputes the amount of
the Shared Maintenance and Operating Garage Costs, the City or Participant has the nght to
select an independent certified public accountant (the “Auditor”) to complete an audit of
County’s books and records 10 determine the actval and proper amount of the Shared
Maintenance and Operating Garage Costs incurred and the Shared Maintenance and Operating
Garage Revenues received and amounts payable by City and Participants for the fiscal year
which is the subject of the audit. The Auditor selected must be approved by the County provided
however that the County’s consent shall not be unreasonably withheld. The County and any
other parties that did not request the audit shall be provided an opportunity to comment on,
clanfy, rebut or dispute any of the findings of the audit, and the Auditor shall evaluate the
County’s (and any other party’s) comments prior to finalizing the audit report. Such audit report,
and the determinations contained therein, by the Auditor shall be final and binding upon all
parties. If such audit reveals that County has over-charged City and Participants, or City or a
Participant has underpaid County, the owing party or parties shall reimburse to the non-owing
party the owed amount within thirty (30) days of submission of the audit to all parties. The cost
of the audit shall be paid by the party requesting the audit, uniess the audit reveals that the
County has overstated or understated the aggregate costs by more than 3%, in which case the
cost of the audit shall be paid by the County. In either case if the audit identifies a cost savings
or additional revenues the cost of the audit shall be reduced by said amount(s) and the resulting
balance paid in accordance with the requirements of this section.

(g) The County shall establish and maintain a separate fund that shall be used
for all Garage revenues and costs described in this Agreement.

5.6 Capital Expense Reserve Designation. The Net Requirement shall include an
amount for cash reserves designated for major capital improvements and expenditures (the
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“Designation™). The Designation shall be Thirty Thousand Dollars ($30,000) per Fiscal Year.
The County shall use the accumulated Designation funds for major capital improvements of the
Garage as set forth in each approved Annual Budget. Major capital improvements and
expenditures for the purposes of this section shall consist of any substantial improvements,
repairs or replacements that enhance, extend the useful life of, or add to the value of the Garage.
The County Auditor-Controller shall establish and maintain a separate account for the
Designation and any interest earnings will be allocated to the Designation account balance using
the County Treasurer-Tax Collector’s interest allocation methodology, which methodology may
be adjusted as deemed necessary. At least every five (5) years, the parties shall meet to consider
changes in the amount of the Designation in light of major capital improvements, repairs,
replacements, and other capital expenditures necessary to maintain the Garage in good condition.
This meeting may, but is not required, 1o be held in conjunction with the annual budget meeting.

o. DAMAGE, DESTRUCTION, CONDEMNATION, INSURANCE AND INDEMNITY

6.1 Damage or Destruction of Garage.

(a) If the Garage 1s damaged or destroved by a casualty or sumilar event that
results in a reduction of parking available to the City and/or Participants, and less than fifty-five
(55} years have elapsed from the Effective Date, then the County shall make geod faith and
diligent efforts to repair or replace the Garage on the Oniginal Site, provided the County has
sufficient funds for the repair or replacement from insurance proceeds or from a third party
source of funds. The County shall notify the City and Participants if there are insufficient funds
from insurance proceeds for the repair or replacement of the Garage. Within sixty (60) days
after this notice, or longer if otherwise agreed to by the parties, the City and the Participants shall
have the right (but not the obligation) to seek and provide funding for the needed repair or
replacement. 1f funding is not available from the City or Participants, and the County does not
have sufficient funds for the repair or replacement from insurance proceeds or from a third party
source of funds, then County shall not be obligated to repair or replace the Garage. I the County
does not elect to repair or replace the Garage, this Agreement shall terminate as to Participants
and the City, and the County shall reimburse the City and each Participant to the extent they did
not realize the benefits of their contnbutions for construction of the Garage (*Reimbursement”).
The calculation of each Reimbursement shall be as follows: The percentage of cach party’s
percentage contribution as set forth in Section 6.1(d) below shall be multiplied by the
“Remaining Garage Funds.” The Remaining Garage Funds equals: insurance funds received by
the County, plus remaining balance of the Designation, plus the remaining balance of any funds
that are Shared Maintenance and Operating Garage Revenues, less demolition costs. County
represents that it participates in a self-insurance program as further described in Section 6.2
below.

(b) if the Garage is damaged or destroyed by a casualty or similar event and
fifty-five (55) or more years have elapsed since the Effective Date, the County shall not be
obligated to replace the Garage.

(c) Within one hundred twenty (120) days following the damage or

destruction of the Garage described in subsection (a) of this section, the County shall notify City
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and Participants as to whether it will replace the Garage, or whether it lacks sufficient funds for
the repair or replacement thereof. 1f the County does not so elecl 10 repair or replace the Garage,
then it shall demolish the Garage within a reasonable amount of time afier the damage or
destruction, so that the remaining Original Site is in a condition substantially similar to that
which existed prior to the construction of the Garage. Costs incurred pursuant to this subsection
shall be deemed to be a legitimate expenditure of the Designation. If there are insufficient funds
in the Designation and from insurance proceeds to cover costs of demolition, then the City and
County shall meet 1o discuss finding other sources of funding to cover the costs of demolition.
Afier demolition of the Garage, the County shall grant a right-of-way to the City for that real
property that is the subject of Resolution R2007-141 (as graphically depicted on Exhibit A as the
10,045-square-foot portion of Fifth Street vacated by the City Council 10 enable the Garage to be
constructed).

(d)  The parties acknowledge the practical effect of a deductible amount in the
County’s insurance coverage. Therefore, if insurance proceeds are used for the repair or
replacement of the Garage, the deductible amount of the County’s insurance policy shall also be
shared by each party in accordance with the percentage contributions as set forth below. The
County will notify the parties in writing regarding its deductible prior to the execution of this
Agreement, and annually as a pan of the preparation and review of the budget pursuant to
Section 5.2.

For the purposes of the foregoing chlcu]ation, the percentage of
contribution to the construction of the Garage of the City, County, and each of the Participants
consistent with the financial contribution by each party is as follows:

City: 31.23%
County: 43.33%
Riverfront:  9.75%
Mill: 9.75%

Schrader: 5.94%

(e}  If the Garage is damaged by a casuvalty or similar event which results in
parking spaces being unavailable to a party for a temporary period, the County, City, and
Participants shall meet and confer (using the procedures of Section 4.8 above) on a reallocation
of avajlable spaces in the Garage. The reallocation of available spaces shall be proportional 10
the allocation of spaces identified in Sections 3.1 and 3.2 abave. The Net Requirement Shares
will be appropriately adjusted if the temporary unavailability lasts for more than 90 days.

6.2 Insurance.

(a) County has, and shall maintain throughout the term of this Agreement,
“All Risk” property coverage and casualty and excess liability policies 1o cover any first-party
and third-party claims for damages by or against the County resulting from the operation of the
Garage. Within the County’s “*All Risk” policy the County maintains first-party property
insurance coverage in the amount of Six Hundred Million Dollars ($600,000,000) and that
coverage includes earthquake and flood liability to cover any such potential damage to the
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Garage. The casualty and excess liability coverage limits are Twenty-five Miilion Dollars
($25,600,000). The City and the Participants shall be named as additional insured for such
policies. County shall maintain the above mentioned insurance for the duration of this
Agreement. The County shall at least annually provide to the City and participants proof of the
insurance required by this subsection.

(b)  If a Panicipant directly, or by hinng a vendor or contractor, performs a
service in connection with the operations of the Garage mecluding but not limited to valet
services, the Participant shall, or shall require its vendor or contractor 1o, obtain liability
insurance with a minimum of One Million Dollars ($1,000,000) of liability coverage for the
performance of such services to cover such vendors or contractors. Such coverage shall be
subject to the reasonable approval of County’s Risk Manager and verified by a certificate of
coverage. The other Participants, County and City shall be named as additional insureds for any

such insurance coverage.

6.3 Hold Harmless/Defense/Indemnification.

(a) To the full extent permitted by law, each Participant shall hold harmless,
defend at its own expense, and indemnify County, City and the other Participants and their
respective officers, agents, employees and volunteers from any and all liability, claims, losses,
damages or expenses, including reasonable attorney’s fees, for personal injury (including death)
or damages to property, arising from all acts or omissions of the Participant or its officers, agents
employees, volunteers contractors and sub-contractors in rendering services under this
Agreement, excluding, however, such hability, claims, losses, damages or expenses arising from
the negligence or willful acts of the other parties or their respective officers, agents, employees
or volunteers.

(b) To the full extent permitted by law, County shall hold harmless, defend at
its own expense, and indemnify the City, and each Participant and their respective officers,
agents, employees and volunteers from any and all liability, claims, losses, damages or expenses,
including reasonable attorney’s fees, for personal injury (including death) or damage 10 property.
arising from all acts or omissions of County or its officers, agents, employees, volunteers,
contractors and sub-contractors in rendering services under this Agreement, excluding, however,
such liability, claims, losses, damages or expenses arising from the negligence or wallful acts of
the other parties or their respective officers, agents, employees, or volunteers.

(c) To the full extent permitted by law, City shall hold harmless, defend at its
own expense, and indemnify County, and each Participant and their respective officers, agents,
employees, or volunteers from any and all hability, claims, losses, damages, or expenses,
including reasonable attorney’s fees for personal injury (including death) or damage 1o property,
arising from all acts or omissions of City or its officers, agents, employees, volunteers,
contractors and sub-contractors in rendering services under this Agreement, excluding, however,
such hability, claims, losses, damages or expenses arising from the negligence or willful acts of
the other parties or their respective officers, agents, employees, or volunteers.

(d) Each party shall notify the other parties immediately in writing of any

claim or damage related to activities performed under this Agreement. The parties shal
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cooperate with each other in the investigation and disposition of any claim arising out of the
activities under this Agreement, provided that nothing shall require a party to disclose any
documents, records or communications that are protected under peer review privilege, attorney-
client privilege, or attorney work product prnivilege.

7. TRANSFERS

7.1 Definition of Transfer. “Transfer” means any total or partial sale, sublicense,
assignment or conveyance, or any trust or power, or any transfer in any other mode or form, of or
with respect to this Agreement, of the nghis hereunder or any interest therein, or any contract or
agreement to do any of the same.

7.2 Transfer by a Participant. Subject 1o the terms and conditions of this section, a
Participant shall have the right to Transfer its rights under this Agreement. Any Transfer not
permitted by this section shall be null and void. 1f a Participant desires 10 effect a Transfer_the
Participant shall provide County and City with thirty (30) days prior notice of any such Transfer,
and such Transfer shall be subject to County and City consent, which consent shall not be
unreasonably withheld, conditioned or delayed. Notwithslanding the foregoing, if each of the
following conditions are satisfied, a Participant’s Transfer shall not be subject to County and
City consent: (i) the transferee enters into an assignment and assumption agreement with the
Participant pursuant to which the transferee agrees to undertake the obligations of Participant
under this Agreement; (ii) the Participant and the transferee execute and provide to the County
documentation reasonably satisfactory to the County of Participant’s assignment of the rights and
delegation of duties under this Agreement to the transferee; (111) there 13 no uncured event of
Participant default (as defined in Section 8.1) by the transferring Participant under this
Agreement; and (iv) City has confirmed to the County that the Transfer does not cause the
transferring Participant to be out of comphance with the City’s parking requirements as set forth
in applicable use permits or other City approval regarding the Participant’s obligation to provide
parking for a property or use in the City.

A Participant shall also be entitled to make a Transfer without the consent of the
County if the Transfer is to an “Affiliate.” However, a Transfer to an Affiliate shall not be made
unless the City has confirmed in writing to the County that the Transfer does not cause the
transferring Participant to be out of compliance with the City’s parking requirements as set forth
in applicable use permits or other City approval regarding the Participant’s obligation to provide
parking for a property or use in the City. An “Affiliate” means any entity which is wholly
owned by the Panticipant or by a parent of the Participant, or any entily in which Participant or a
parent of Participant has an equity interest and is a general or managing partner/member, and
shall include any new or existing entity so long as such entity is owned, controlled or managed
by (or under common control] with) the Participant. No Transfer to an Affiliate by Participant
shall result in Participant being released from any obligations of Participant to County under this
Agreement.

7.3 Transfer by the City. The City may transfer its nghts and obligations under this
Agreement with the prior written consent of County, which shall not be unreasonably withheld.
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Such transferce shall agree in writing to perform all obligations of the City pursuant to the terms
of this Agreement.

7.4 Prohibited Encumbrances.

(a)  Neither the City nor a Participant shall have the nght 1o place or create any
mortgage or deed of trust upon the Garage, the Original Site or the rights under this Agreement,
or place or suffer to be placed upon the Garage, Original Site or the rights under this Agreement
any lien, levy or attachment or other encumbrance. Notwithstanding the foregoing, in
connection with obtaining financing related to a Participant’s real property, Participant may
assign its rights under this Agreement to a lender as additional security for the financing of such
real property. However, any such financing and assignment for security purposes shall require
the lender or purchaser at a foreclosure sale to be subject to all terms of this Agreement as of the
date of foreciosure (i.e.. all obligations and restrictions refated 1o Participant’s use of the
Garage). Such assignment or subsequent foreclosure_sale shall not be a Transfer for purposes of

Sections 7.1-7.3.

(b) Any mortgage, lien, levy or attachment or other encumbrances prohibited
by this Section shall be deemed to be a violation of this Agreement on the date of execution or
filing of record of such encumbrance, regardless of whether or when foreclosure occurs or the
encumbrance is otherwise enforced, unless the City or Participant shall within sixty (60) days of
such date of execution or fihng of record, remove any such mortgage, lien, levy or attachmem or
other encumbrances.

(c) 1f Participant provides to County the name of any Jender 10 whom
Participant has assigned its rights under this Agreement as additional security, County shall give
notice to such lender of any default (as defined in Section 8.1) or failure by Participant under this
Agreement and such lender shall have the nght to cure such default or failure within ninety (90)
days following receipt of such notice of Participant’s default.

7.5  Transfer by the County. The County may transfer its rights and obligations under
this Agreement with the prior written consent of the City, which shall not be unreasonably
withheld. A transferee of County’s nights and obligations under this Agreement shall agree in
writing to perform all obligations of the County pursuant to the terms of this Agreement,
including without limitation, the obligation to maintain insurance on the Garage at such levels as
are reasonable and customary for such property and improvements.

7.6 Transfer Fee. A transfer fee of not less than $500 shall be paid to the County for
any transfer that requires modifications to billing and agreements to cover such costs related to
the transfer of parking spaces. If the actual processing cosis are in excess of $500, the fee paid to
the County shall be equal to those actual costs. No transfer fee shall be charged for allocations
of parking spaces that do not require a change in the billing procedures by the County or
modifications 10 agreements.
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8. DEFAULTS

8.1 Default.

(a) The following shall constitute a “default” by a Participant or the City
under this Agreement: a failure by a Participant or the City to observe and perform any material
provision of this Agreement to be observed or performed by Participant or the City where such
failure continues for sixty (60) days afier notice thereof from County; provided, however, that if
the nature of the default is such that the same is curable but cannot reasonably be cured within
such sixty (60) day period, Participant or City shall not be deemed to be in default if Participant
or City shall within such period commence with the cure, provide reasonable written assurance
of due performance and thereafier diligently and continually proceed to completion.

(b)  The following shall constitute a “default” by County under this
Agreement: a failure by County to observe and perform any material provision of this
Agreement to be observed or performed by County, where such failure continues for sixty (60)
days after notice thereof from a Participant or the City; provided, however, that if the nature of
the default is such that the same is curable but cannot reasonably be cured within such sixty (60)
day period, County shall not be deemed to be in default if County shall within such period
commence with the cure, provide reasonable written assurance of due performance and thereafier

diligently and continually proceed to completion.

(c) If a party’s default is not cured within the time set forth in this section, the
non-defaulting party or parties shall have a right to seek any remedy available at law or equity.

8.2 No Waiver. The waiver by either party of any breach or violation of any
requirement of this Agreement shall not be deemed to be a waiver of any such breach in the
future, or of the breach of any other requirement of this Agreement.

9. OTHER PROVISIONS

9.1 Notices. All notices required or contemplated by this Agreement shall be in

writing and shall be delivered to the respective party as set forth in this section.

Communications shall be deemed to be effective upon the first to occur of: (a) actual receipt by a
party’s authorized representative, or (b) actual receipt at the address designated below, or (¢)
three working days following deposit in the United States Mail of registered or certified mail
sent 1o the address designated below. The authorized representative of any party may modify
their respective contact information identified in this section by providing notice to the other
parties. The authorized representative of each party shall be identified on the “Attn” line below:

City of Napa:
Attn:  City Manager

P.O. Box 660
Napa, California 94559-0660
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Copy: City Attomney
P.O. Box 660
Napa, California 94559-0660

County of Napa:
Attn:  Napa County Executive Officer
1195 Third Street, Suite 310
Napa, California 94559

Copy: County Counsel
1195 Third Street, Suite 301
Napa, Cahfornma 94559

Copy: Napa County Public Works Director
1195 Thirg Street, Suite 20]
Napa, Califorma 94559

Participants:
Attn:  Andrea Schrader

P.O. Box 388
Napa, California 94559

Napa Mill, L1L.C
Attn:  Harry Price
500 Main Street
Napa, Califorma 94559

Channel Properties Inc.
Attn:  Massimo Desimoni

100 W. Cutting Blvd.

Richmond, Califorma 94804

92 Interpretation; Yenue.

{(a) Interpretation. The headings used herein are for reference only. The
terms of the Agreement are set out in the text under the headings. This Agreement shall be
governed by the laws of the State of California without regard to the choice of law or conflicts.

{b) Venue. This Agreement is made in Napa County, California. The venue
for any legal action in state court filed by either party to this Agreement for the purpose of
interpreting or enforcing any provision of this Agreement shall be in the Superior Court of
California, County of Napa, a unified court. The venue for any legal action 1n federal court filed
by either party to this Agreement for the purpose of interpreting or enforcing any provision of
this Agreement Jying within the junisdiction of the federal courts shall be the Northern District of
California. The appropriate venue for arbitration, mediation or similar legal proceedings under
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this Agreement shall be Napa County, Califormia; however, nothing 1n this sentence shall
obligate either party to submit to mediation or arbitration any dispute arising under this

Agreemen.

93  Modifications. This Agreement may not be modified orally or in any manner
other than an agreement in writing signed by all parties; provided, however, that the agreement
of the Participants shall not be required for an amendment to this Agreement that does not
matenally affect Participant rights or obligations under this Agreement.

94  Mediation. Any unresolved dispute arising among the parties to this Agreement
shall first be submitted to non-binding mediation before a recognized mediator having
experience with agreements of this nature and that is mutually acceptable to the parties, provided
that no party shall unreasonably withhold its acceptance. 1f the parties are unable, after a period
of thirty (30) days from commencement of the dispute resolution process, to agree on a mediator,
any party shall be entitled to petition a court of competent jurisdiction 1o appoim such a mediator
for the parties. Each party shall bear its own costs, including attorney’s fees, incurred in
connection with the mediation process. If the mediation does not result in a resolution of the
dispute that is acceptable to the parties, any party may pursue its legal remedies.

9.5  Attorney’s Fees. If any party brings an action or proceeding for damages arising
out of another party’s performance under this Agreement, to enforce any right, obligation or
provision of this Agreement, to compel or enjoin another party to perform some obligation or
promise under this Agreement, or to establish the right or remedy of another party, the prevailing
party shall be entitled to recover reasonable attomeys’ fees and costs as part of such action or

proceeding.

9.6 Entire Agreement. Except as set forth in Section 2.3 above, this Agreement,
including all documents incorporated herein by reference, comprises the entire integrated
understanding between the parties concerning the matters described herein. This Agreement
supersedes all prior negotiations, agreements, and understandings regarding this matter, whether

written or oral.

9.7  Each Party’s Role in Drafiing this Agreement. Each party to this Agreement has
had an opportunity to review this Agreement, confer with legal counsel regarding the meaning of
this Agreement, and negotiate revisions to this Agreement. Accordingly, no party shall rely
upon Civil Code Section 1654 in order to interpret any uncertainty in the meaning of this

Agreement.

08 Sigpatures. The individuals executing this Agreement represent and warrant that
they have the right, power, legal capacity, and authonty 10 enter into and execute this Agreement
on behalf of the party on whose behalf they have signed this Agreement.

99 Warranties of Authority. Riverfront and Mill do each hereby covenant and
warrant that each is a duly authorized, existing, in good standing and gualified 10 do business in
the State of Califomnia; that each has full nght, power and authority to enter into this Agreement;
that the execution, delivery and performance of this Agreement was duly authorized by proper

Page 24 of 132
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action of each and no consent, authonzation or approval of any person is necessary mn connection
with such execution and delivery or to carry out all actions contemplated by this Agreement
except as have been obtained and are in full force and effect.

9.10 No Joint Venture. It is agreed that nothing contained in this Agreement shall be
deemed or construed as creating a partnership or joint venture between or among any of the
parties or cause one party to be responsible in any way for the debts or obligations of any other
party, except as specifically stated in this Agreement.

9.11  Provisions Subject 10 Applicable Law. All nghts, powers and remedies provided
in this Agreement may be exercised only 1o the extent that the exercise thereof does not violate
any applicable law and is intended 1o be limited to the extent necessary so that such exercise will
not render this Agreement invalid, unenforceable or not entitled to be recorded under applicable
law. If any term of this Agreement shal] be held to be mnvalid, illegal or unenforceable, the
validity of the other terms of this Agreement shall in no way be affected thereby.

9.12  Enforced Delay. In addition to specific provisions of this Agreement,
performance by any party shall not be deemed to be in default where delays or defaults are due 1o
war; insurrection; strikes; lock-outs; riots; floods; earthquakes; fires; quarantine restrictions;
casualties; acts of god; acts of the public enemy; epidemics; government restrictions or priorities;
freight embargoes, shortage of labor, matenals or tools; unusvally mnclement or severe weather;
lack of transportation; court order; or any other similar causes (other than lack of funds of a
party)} beyond the control or without the fault of the party claiming an extension of time to
perform. An extension of time for any cause enumerated in this section will be deemed granted
if notice by the party claiming such extension is sent to the other parties within a reasonable time
after a party becomes aware of the commencement of the cause, and such extension of time is
not rejected 1n writing by at Jeast one of the other parties within thirty (30) days of receipt of the
notice.

IN WITNESS WHEREOF, this Agreement was executed by the parties hereto as of the
date first above written.

CITY OF NAPA COUNTY OF NAPA
o T G
By: (9 l\Q Ao f By: /8
JILL TECHEL MARK LUCE
Mayor Chair of the Board
ATTEST: - ATTEST: GLADYS 1. COIL

4 City Clerk

By: ﬁ_z‘) 3279

. o Page 25 of 132
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COUNTERSIGNED: WILLIAM [EIT
City Auditor

By:

APPROVED AS TO FORM: APPROVED AS TO FORM:
MICHAEL W. BARRETT ROBERT WESTMEYER
City Attorney County Counsel

By: By: M

NAPA MILL, LLC by its managing member,
Napa Mill Development Company, a
California Limited Partnership

s i) Drdsende vy %f /

AND?{EA SCHRADER HARRY T. PR}CE General Partner

CHANNEL PROPERTIES INC.
by Channel Lumber Co. a California
corporation, its Managing Member

/1) Mw

" MASSIMO DESIMONI, Chairman

i

ccADABOS\BONDS & COPS\Napa Parking GaragedOps Use Agmi\3-06-09-Final.doc
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EXHIBIT A

Map of Original Site
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EXHIBIT B

Legal Description of Original Site

Tract One

BEING a portion of that parcel of land leased to the Napa County Public Improvement
Corporation by Property Lease filed September 4, 1996 and recorded under Document
Number 1996-021298 of Official Records in the Office of the Recorder of Napa County,
California. Being also a portion of that parcel of land leased to the Napa County Public
Improvement Corporation by Property Lease filed June 23, 1987 and recorded in Book
1523 of Official Records at Page 899 in the Office of the Recorder of Napa County,
California.

Also shown on the “Plat of Description™ attached hereto.and made a part hereof as
EXHIBIT “A”; more particularly described as foilows:

BEGINNING at the most southerly corner of the above mentioned Property Lease Parcel
recorded in Book 1523 of Official Records at Page 899 in the Office of the Recorder of
Napa County, California; thence along the southwesterly line of said Lease Parcel and the
production thereof, N 32°58°30” W 315.60 feet; thence leaving said southwesterly hine N
57°01°30” E 157.38 feet; thence S 32°58°30” E 209.48 feet; thence N 57°01°30” E
190.24 feet; thence N 32°58°30” W 52.08 feet; thence N 77°58°30” W 14.79 feet;
thence N 32°58°30” W 132 .88 feet; thence N 57°01°30” E 82.86 feet; thence S
32°58°30°" E 281.53 feet 10 the beginning of a tangent curve concave to the West and
having a radius of 20.00 feet; thence southerly along said curve 31.42 feet through a
central angle of 90°00°00” to a point on the southeasterly line of the Property Lease filed
June 23, 1987 and recorded in Book 1523 of Official Records at Page 899; thence along
said line S 57°01°30” W 400.03 feet to the POINT OF BEGINNING.

Tract Two

BEING a portion of the right of way of Fifth Street as said street is shown on that certain
map entitled “‘Plan of Napa City™, filed November 28, 1853, in Book “B” of Deeds at

Page 433, Napa County Records,

Also shown on the “Plat of Description™ attached hereto and made a part hereof as
EXHIBIT “A™; more particularly described as follows:

BEGINNING at most southerly corner of Lot 4 in block 14 as said lot and block are
shown on said map on said northwesterly right of way line of Fifth Street; THENCE
northeasterly along said northwesterly right of way lme North 57°01°30” East 400.03 feet
to a point on the northeasterly prolongation of said northwesterly right of way line;
THENCE along said northeasterly prolongation North 57°01°30% East 26.70 feet to a
point on a curve, concave westerly (“easterly” per Res. R2007 141), having a radius of
25.00 feet, from which the center bears South 56°42°56™ West; THENCE leaving said

Page 29 of 132
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northeasterly prolongation along said curve through a central angle of 90°18°347, an arc
distance of 39.40 feet; THENCE South 57°01730” West 331.25 feet; THENCE along a
curve to the right having a radius of 55.00 feet through a central angle of 15°56°37”, an
arc distance of 15.30 feet; THENCE South 72°58°07” West 24.56 feet, THENCE along a
curve to the left having a radius of 105.00 feet through a central angle of 08°37°53”, an
arc distance of 15.82 feet (o the beginning of a reverse curve; THENCE along said
reverse curve having a radius of 25.00 feet through a central angle of 54°45°417, an arc
distance of 23.89 feet to the southwesterly prolongation of said northwesterly right of
way line; THENCE northeasterly along said southwesterly prolongation North 57°01°30
East 2.63 feet to the POINT OF BEGINNING.

Tracts One and Two above described comprising a single parcel of real property
containing 2.37 acres, more or less.

%/JW 6/@/07

¥ T
Richard E. Marshall P.L.S. 8544 Date
Expiration: December 31, 2010
County Surveyor
Napa County, California
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EXHIBIT C

Floor Plans Showing Allocation of Spaces in Garage
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Chart Showing Allocation of Spaces in Garage

EXHIBIT D

ATTACHMENT 1

Lovel Number of spaces Use Allocation Time Restrictions
106 Regular Parking 85 Regular Parking Spaces as City All spaces short-term parking (2- or 3-
1 Spaces Use Parking Spaces hour, or other as determinad)
4 ADA Parking Spaces | 21 Regular Parking Spaces as Joint
Use Parking Spaces
4 ADA spaces as Joint Use Parking
Spaces
2 121 Regular Spaces All spaces Joint Use Parking Spaces | All-day parking, first come, first-
2 ADA Parking Spaces served
10 Motorcycle Parking
Spaces
3 121 Regular Parking All spaces Private Participant Use Private Participants will each
Spaces Parking Spaces determine if all spaces will be
2 ADA Parking Spaces | - 46 Regular Parking Spaces restricted during Work Hours and
Riverfront Non-Work Hours Non-restricted
- 46 Regular Parking Spaces Napa spaces will be available as Public Use
Mill Parking Spaces.
- 28 Regular Parking Spaces
Schrader
- 1 Shared Participant Use Parking
Space and 2 ADA Shared Participant
Use Parking Spaces
4 127 Regular Parking 83 Regular Parking Spaces as Joint Use Parking Spaces available
Spaces County Exclusive Parking Spaces for all-day parking.
2 ADA Parking Space 42 Reqular Parking Spaces/ Joint
Use Parking Spaces
2 ADA Joint Use Parking Spaces
Total 485 spaces
10 Motorcycle Parking
Spaces

(See Section 3 of Agreement for more complete provisions of terms below.)

City Use Parking Spaces. Spaces designated as City Use Parking Spaces wil] be used by the City for such purposes as
the City determines, which may include public parking or Jeased, licensed or permitted parking.

Joint Use Parking Spaces. Spaces designated as Joint Use Parking Spaces will be available during Work Hours for
use by the County for County purposes, or use by any member of the general public, on a first-come, first-served
basis. During Non-Work Hours, Joint Use Parking Spaces will be available for use by the public.

Participant Use Parking Spaces. Spaces designated as Participant Use Parking Spaces will be available at all times for
use by Participants for the Participants’ exclusive use.

County Exclusive Parking Spaces. Spaces designated as County Exclusive Parking Spaces (County Use in table
above) will be available at all times for use by the County for such purposes as the County shall determine, which
may include, public, leased, licensed or permit parking. County purposes may include County vehicle parking,
County employee parking, County visitor parking, or parking for any other persons associated with services provided

by County.

Exhibit D, Page i

Page 36 of 132




EXHIBIT E

County Holidays

January 1 (New Year’s Day)

The third Monday in January (King’s Birthday})
February 12 (Lincoln’s Birthday)

The third Monday in February (Washington’s Birthday)
The last Monday in May (Memorial Day)

July 4 (Independence Day)

The first Monday in September (Labor Day)
November 11 (Armistice Day)

The fourth Thursday in November (Thanksgiving Day)
The day following Thanksgiving

December 25 (Christmas Day)

ATTACHMENT 1

If any of the above holidays fall on a Sunday, the holiday will be observed the following
Monday, and if any falls on a Saturday, it will be observed the preceding Friday.

Exhibit E, Page ii
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EXHIBIT F

GARAGE MAINTENANCE AND OPERATIONS STANDARDS

1. MAINTENANCE.
Pick up trash and empty trash cans daily.

Clean elevator cabs 7 times per week. Wash walls of cab inside and out and wet mop floors,

Sweep the floars of the Garage every two weeks or as needed.

Conduct safety and maintenance inspections of elevators monthly. (Include in the maintenance agreement
with the elevator company.)

Inspect overhead and general lighting systems once per month for proper operation and replace lights as
needed, including stairwell, exits, and elevator.

Inspect all electrical enclosures once per month for proper hardware and damage.

Quarterly inspect and maimtain fire systems as required by fire departiment. {Contract wnh licensed fire
sprinkler contractor for mspection and maintenance.)

Remove graffiti within 2 days of notice of appearance.

Pressure wash all hardscape surfaces as necessary to remove gum, dust and dist {(at minimum once per
year near high traffic areas including stairwells and areas adjacent 1o elevators).

Inspect sump pump units twice per year for proper operation.
Inspect striping and directional arrows once per vear and repaint as needed.
Check storm drain(s) once per year, in the fall, and remove debris.

As needed perform specialized cleaning of floors 1o remove 01l and grease residues in compliance with
state and federal environmental regulations. (Contract with qualified contractor.)

Maintain oil/water separator and photovoltaic system in accordance with the manufacturer’s
recommendations.

Maintain the grounds landscaping and landscape irmgation system.
Maintain parking garage directional and regulatory signage throughow the Garage structure.

Regularly clean and maintain solar panels.

2. SECURITY.

Weekdays-Monday to Friday

Ticketing shall be conducted in the Garage once in the morning and once in the afternoon.

Drive-thru security (no ticketing) shall be provided every two hours from 5.00 p.m. to 11-00 p.m. on all

floors.

Weekends/Holidays
Drive-thru security {no ticketing) shall be provided every three hours from 10.00 a.m. 10 11:00 p.m. on all

floors.

The parties agree that security and ticketing enforcement may be adjusted from time to time depending on

need.
Additional security will be coordinated with Participants’ security measures, if any

ibi 1 P. 38 of
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EXHIBIT G

First Year Budget for Maintenance Expenses

December 1, 2008 - June 30, 2009

ATTACHMENT 1

Expenditure Category Budget
Insurance ) 22,000
Professional Service Contracts
Secunty 33,200
Sweeping 10,140
Solar System Cleaning & Maintenance 6,500
Power Washing 10,000
Utilites
Fire Sprinkler System 4,000
PG&E & Water 6,000
Elevator Inspections (st year under warranty) -
Maintenance Repairs
Elevator Maintenance 8,000
Signing and Striping 5,000
Graffiti Clean up 5,000
Daily Custodial Cleaning 10,000
Miscellanecus Repairs 5,000
Operating Supplies 2,000
Administrative Costs (3% of above) 3,805
Contrnibution to Designation 30,000
$ 160,645
Riverfront $ 15,663
Mill 15,663
Schrader 9,542
City 59,889
County 59,889
5 160,645

Approved By:

Dated:

Exhibit (1, Page i
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EXHIBIT “H”, “H-1" and “H-2”

Cooperative Agreement, First Amendment and Second Amendment

o . Page 40 of 132
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Napa County Agreement Na Qﬁ?ﬁ(
City of Napa Agreement Mo, 3 ;:2 3 {;

PARKING GARAGE COCOPERATIVE AGREEMENT
BETWEEN THE COUNTY OF NAPA

AND THE CITY OF NAPA

This Parking Garage Cooperabve Agreement {"Agreement’) is made and enlered inle as of
Do p , 2004 by and between the County of Napa, a pohbcal subdivision of the State of
Califormia {"County™) and the City of Napa, a municipal corporation ("City™)

WHEREAS, the partles have previously entered into a Memerandum of Understanding (the
“original MOL" City Agreement No. 8428; Napa County Agreement No 6148) an October 7, 2003 with
respecl to the sharing of housing credits required by the Slate of Cafifornma for the approval of local
Housing Elements in exchange for revenue-sharing, funding for special projects related to the impacts of
housing, joint planning opportunities, and other responsibilities, and

WHEREAS, one of the points of agreement in the orgkial MOU, to wit, Paragraph 7, *Futwe
Parking Facility,” requires County to {1} dedlcate a parcel of land focated at 1195 Third Street In the City
of Napa {APN 003-216-009 and APN 003-272-012; the "Orlginal Site”) for the development of a parking
facihity unless an otherwise mutually acceptable site was wentified, (Z) paricipaie in a cost-sharing
agreement for the development of the facility, and (3) adhere to a “good neighbor policy” under which the
County committed 1o not budd additional office space downiown without providing additienal parking
sufficent o accammodate additional parking needs not accommodated in the new garage; and

WHEREAS, tha onginal MOU provides that where appropriate, the parties will enter into 8 writlen
agresmenl concerming certain matters set forth In Paragraphs 4 through 7 and other paragrephs in ordes
to conslitute a foundation for their future cooperatlon

WHEREAS, the panlles agree thal presently the greatest need for the Garage s dunng weekday
(Monday through Friday; 7:00 a.m. to 5:00 p.m.) hours primardy lo accommadate current County uses,
wicluding 24-hour operations, and that during weeknight (Monday through Friday; 5:00 p.m. to 7:00 am.),
weehand and holiday hours there is less naed, lrzeing spaces for use by the public patronizing the library,
downtown businesses and riverfront festivals; and

WHEREAS, to accommodate County neads and concems, Lhe City is willing to allow the Garage
to be located on an alternative location, provided County satisfies lhe obligations and requirements of ihis
Agreement providing, without kmitation, for County to assume all costs and responsibility for relocaling
the Sullvan Homeless Shelter and Progress Foundabion unit residents from the altemative Garage site,
far County to assume all costs and responsibiity for demolibon of existing buikdings on slternative Garage
site, for County to assume all costs and responsibility for construction of replacement housing and for
Caunty also lo designale ak a Jocalion to be agreed by the parbes behween 50-75 parking spaces ta serve
the needs of private deveiopment thal otherwise woukd have been satisfied at (he ongwal Garage (ocation

specibed in the MOU; and
WHEREAS, the City and County have been working on the financing and development plans for

the Parking Garage and wish to set forth 0 this Agieemenl the general points of understanding,
agreement on cost-shanng, Ipcabion, timelable for development, ownership, mainlenance, and other

matters related thereto

NOW, THEREFORE, THE PARTIES AGREES AS FOLLOWS:

C ‘Documsnis and Seingsyharperd ocsl SelfngsiTe mporary intetnel Flles!OLK BV nalParking Garage Coop Agr 12-02 doc

Exhibit H, H-1 and H-2, Page ii
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1 Site for Garage. The Ciy and County agree that the site for the Garage shall be located
on the Caunty owned block bordered by Coombs, Third, Fourth and Randolph Streets, (APN 003-213-
008, DGY, D10} (*Sie”} shown as Exhibit A atfached and incorporated herein, The County in a farm
acceptable 1o the City shall confirm this Site with a deed restriction by January 31, 2005.

2. Cost Estimate and Size of Garage The parties anticipate that the Garage project will

accommodate approximataly 470-500 spaces and cost approximalely $11.3 milfion. The parties agree
that this esttmated cost Includes design, pre-develapmenl, pre-consiruction, bidding, and construction,

but does not include the land costs.

3 Cpst-Sharing. The parties agree that ihe contributions for the provision of land and funds
for the Garage shall be as follows:

A The County shal
(1) provide Iand at the Sile described n Paragraph 1 of this Agreement,
{2) contribule a 58% of tha estimaled $11 3 mifion cost of the Garage project,

(3) pay 100% of any and all costs of demolition of any and all buildings on the
Sile,

{4) pay 100% of any and all costs of consbucting raplacement bousing required
by California law,

(5) pay 100% of any and sll costs associaled with n refocating both the Sullivan
Homeless Shelier and the “Progress Foundation™ unis; and

(6) reimburse City of Napa Community Redevelopment Agency (“Agency”) for
100% of any and ak costs incurred by Agency in complying with any requirements imposed on Agency
under Cakfomnia law as a rasult of this Agreement, including without hmitation preparation and adoption of
sny relocation plan. The County shall not be responsible for reimbursing any cosis under this
subparagraph that exceed $5,000.00 unless the Clty or Agency first shall have cansulted with the County
priof to incurring such costs to delermine the most economically feasible means (o adequately comply

with such legel requiramants

B. The Clty shall conirlbule 42% aof the estirnated $11.3 milkon cost of the Garage
project

C. Ii the costs of the Garage project exceed the estimated $11 3 miflion, the partes
mgree that thay shall each pay a pro-rata share of such excess according to their respective percentage
obligations for the estimated $11 3 milion cost under this Agreement Expenses rot foreseen by tha
partles will, o the extenl possible, be pald as a contingancy under the construchon contract  No
discretionary changes to the construction contract shall be made without prior written agreement by the

partes.

o, Parties whl have several oppartunities thraughout the design phase lo adjust the

design to keep the project within the agreed upon budgel, and in that regard shall salisfy, among any
otner requirements imposed urder this Agreement, Paragraph 7 of this Agreement Nevertheless, 1If he
lowest responsible bid for the Garage projed sxceads the architect’s final estimate of the project's cost as
determined immediately prior 1o calling fos bids, the County shall not accept such bid without prior written

approval by City
4 ng |ss
A Reptacement Hgysing, The County agrees lo identily an appropriate she in the
City af Napa and construcl two replacement_ apartments with a minimum of seven bedrooms aflordable to

very low income individuals in perpetuity tn accordance with Calfornia Redevelopment Law. County
further agrees to make a good faith effort to have the replacement housing completed and available for
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accupancy by June 30, 2007, If County cannct meet this deadline, County agrees to transfer twa of ils
countable very kow income units with at least 7 bedrooms to the City for purposes of reporting to the State
urider cur Housing Element annual progress report and compiete the constructien of Lhe replacemnent
housing no later than four years after the removal of the unils from the afferdable bousing stock In the

City.
8 Homeless Shelter, Counly shall be solely responsible for the relocation of the
Sullivan Homeless Shelter on the site 1o another site mutuaily acceptabls to the partes.

County shall work simulianeously and dilgently on relocation of the homeless shelter on a
“dual treck”, recognizing that it may be Impraciicable 1o relocate the homeless shefler to #s pesnanen new
location within the tme constraints agreed 1o by the parbes. Accordingly, County shall on the one hand
ditigently take &l steps necessary 1o relocats the homeless shelter to e permanent location on a sile owned in
South Napa by the Gasser Foundation. County on the other hand shall simulaneousty and disgently take all
sieps necessary 1o refocate the homeless sheler to an interim location on Califomia Bouleverd pursuant to the

following schedule’

{1} County shall present intenm site ptans for rencvation of the temporary
shelier no later than Seplember 1, 2005,

(2) County and Clty shal review construction progress of the permanent
homeless shelter on the Gasser site and make a declsion as to the need for the interm sheiter by
December 1, 2005

(3) Unless the construction progress of the parmanent shalter substanbially
deamonstates that it will be cpen for use no later than June 1, 2008, the Interim sheller amangements will
proceed, and County shall commence renpvation of Interim CeRlfornia Boulevard site nc later than

January 1, 2006,
(4) County shall vacate the Sullivan Sheltsr no later than June 1, 2006,

C. Progress Foundation Units, County shall relocate the so-called *Progress

Foundation™ units by March 1, 2006.

5 Mathod gf Financing. The parties anticipate that the City will be paying its share thraugh
cash from Redevelopment reserves or bond funds, and the County will pay its shama through County
reserves set aside for Lhe project and other financing  Irespective of the source or availability of funding,
both paries shall contribute the dollar amounts specified In this Agreement.  The County
Auditor/Controfter shall estabfish a County/City Parking Garage Account to ascounl for the receipt and
distrlbuton of the funds for the Garage project

B Timing_gi Funding Allocati P . The parties agree thal the
predevelopment costs will be appraximaltely 51,50 milian, and that sach parly shall place $500,000.00 in
an account jor the Garage with the County Auditor-Controller no later than January 31, 2005, and
authorize the commencement of the predevelopment design and site studies. Remaining tunds for
predevelopment shall be placed in the account in equal amounts by both pantles when the first 31 mition
has been spent down ta within 10% of the ramaining funds, or &t sUch time as a new or amended cantract
for pre-devalopment expenditures requires the addibonal commiiment of funds

7. ehn d R iEly for Davel ent The parties agree that the timing of the
design, brdding and constructron shall be as shawn as Exhibit & fo this Agreement County shali be iead
agency responsitde for bidding, construction contracts, design and bidding. County shall consult with City
on design and cost, and Cily shall approve the final design and cast estimata pnor to the Caunty calling
for bids and awarding contracts for construcion  Counly shall conduct no fewer than one meeting at
which the public shall be entilled to review and comment in advance in on proposed designs,

8. Timing of Constructon Funding. The partres agree thal all funds required for construction
of the_Garage project under this Agreement shall be approved and allocaled by the respective elected
bodles by January 31, 2006, to allow for bidding in early 2006 and confract award in Apiill of 206 The
parlies anticipate thal the County will secure some form of financing to finance all or part of thelr portion
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of the debt and therefore, County agrees to have the process compleled and the funds secured and
appropriated 1o the construction account referred to in Pavagraph S of this Agreement by January 31,
2006 to akow biiding to commence in early 2006. City alse agrees io transfer its portlon of the
construchon funding lo the account referred Yo in Paragraph 5 by January 31, 2006, If either party fails or
refuses for any reason to timely allocate the project construction funding by January 31, 2006 In
accordance with Paragraph 7 of this Agreement, 1t shall ba responsible far reimbursing by March, 2006,
the other party for all of the other panty's costs of pre-development. Any interest earmnings that accrua will
be used first for project construction, and if any funds contributed or mterest eamed remain in the Garage
Account a| project completion, sad funds wil be realocated to the coninbuling pariies 1n the same
proparlion as coniributed by the parties to this Agreement.

2] Ownership. The parties agree that the Garage will be owned by the County wha will
operale it in accordance with an Operations and Use Agreement entered into with the City

0. Operations and Use Agreemen|

A The parles agree that they shall work cooperstively 1o enter into a Parking
Garage Operations and Use Agreemen! which shall speofy, withou! Imilation, the number of spaces to
be used by Counly vehicles and employees, the number of spaces to be designaled for publle use, and
the numbes of spaces o be used by a private paity or developer who may agree to reserve and pay for
certain gpaces The parties shall adopl the Operatons and Use Agreement at such time as the final
design documents are approved bl prior to bidding the project The Agreemenl shall be recorded and
shafl be effecive for the Iife of the Garage. The Operations and Use Agreement shall further designate
the County as the agency responsihle for the daily managemeni, operation, and mainienance of the
facility and the options lor dolng 50, including withot fimitation cantracling wilh the Clty or a private firn.
The City and County shall annually approve a udget for the mantenance of the fachity and contribute
equal amaunts for the costs minus any contribution required of a privale party, fees, charges, or income

from the Garage.

B lrespective of whether the parties enter into an Cperations and Use Agreemeant,
the parties agree that during the weekday {Monday through Friday) hours of 7:00 a m. 1o 5 00 p.m., 75%
of spaces shall be available far County use (including County employes parking, County vistors, and all
other persons associaled with County), and al! remaining spaces, which shall be no fewer than 25% of
the spaces shall be reserved and open for publlc use es determined by the Clty, The parties further
agree that during weekday evening hours {Monday through Friday, 5.00 p.m. te 7:00 a.m.) and weekend
{Saturday and Sunday) and holitay hours, 75% of the spaces shall be deskgnated sakely for public or
private use, as determined by the City, with a mintmum of 25% of the spaces reserved for County use.

1. Addilional Parking Space Issues

A While the partles anbcipate that they shali be the only wo paities 1o the
Operations and UUse Aqreement executed pursuant te Paragraph 8, the parties also anticipale that from
time to time the parbes may not themsekves require the use of all spaces in the Garage, and thal some
number of surphis spaces may therefore exist  Accordngly, the parties agree that said agreement may
aflow for a private party to lease, license or otherwise use designated surplus spaces in the Garage from
the County with approval of the City, provided the private pary's use of sald swplus spaces shall not
reduce or diminish the use or availability of the Garage for County employee parking and public parking
under this Agreemant. Any funds received fram or as a resull of such lease, hcense or use by a pnvate
party shall be afocaled and used sclely for cosis of operation and maintenance of the Garage.

B. Couniy Pravision of Spaces on Alternative Siles. In addition to spaces in the
Garage, County shall designate 50-75 additonal parking spaces for use by private development
anticipated near the original site specified in the MOLU. The location shall be as mutually agresd by the
parties and addressed in the Operations and Use Agreement os If the parties are unable to 50 agree, said
addiional spaces shal be located in the Garage with 8 commensurate reduction in County spaces.
County may satisty this additional space requirement by designating the spaces on the Original Site.

12. Pa[king Enfgrcement  The Ceunty shafl provide parking enfarcement In the Garage to
enswre proper usage of all designated spaces and lo palral for illegal parlung. Revenuve from cilations
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shall be used to offset the costs of enforcement  Costs not offset shall be funded by the joint
mainienance account

13. ve t The parties agree that the County shall be
the lead agency for design, development plan processing, environmenial review, preparation of bid
documents and constiuction management. The County Pubfic Works Director will be the responsibie
party for project management, and shall adhere to the timetabla in Exhibit B Helshe shall wark with a
technical team from the City and the County who wilt have input into the design and development features

of the Garage

14 Processina ang Qesian Review. The parties agree that the County will process the

garage through its planning and permitting departments al no cost to the City  The County and City agree
to jointly sponsor one pubhc meeting as well as make individual contacts with nearby propery owners to
solich input from interested parties in the design of the fadility The City Council and Board of Supervisors

shall jointly approve the final design

16. Chenoe Qrders The estimated pioject cost includes 8 10% contingency for change
orders and olher unforeseen cosis  Change orders that refale (o unforeseen circurnstances or other
problems and that are necessary for public safety or to complete the garage as Intended shall be
negoliatad and authorzed by the Counly kn 8 bmely manner to minlmize unsate conditions and
construction delays. These costs shall be paid for from the contingency budget. From tme to tme,
opporiunities may arse during consbuction to improve upon the design by the approvael of a discretianary
change order. Al discrehonary change orders exceeding $30,000 shall be firsl reviewed and approved
by the City before being authorized by the County.

18 Temporary Parking for County Emnployees. It shall be the responsibility of the County to
arrange for or direct is employees to park In altemate locatlons while the project s under construction,
The City wil assist in identifying alternative sites for said purpose, but shall not be responsible ar
obligated for any costs of providing such parking.

17, Hold Harmless and indemnity, The hold harmless and indemnity pravisions contalned in
Paragraph 15 of the orginal MOU shall apply fo this Agreement. This paragraph shall not, howaver,
apply to the operation and maintenance of the Garage after its construcllon has been completed; the
parties agree that they will negotiate cooperatively and altempt o agrea an equitable indemnity provisions
to be incarporated in the Operations and Use Agreement referanced n Section 10 of this Agreement.
The parties anticipale such Indemnification responsibitities and risk ahlocation of the parties wik, wilh other
factors v be considered by the partes during fulure negotiations, be based proportionally on the number

of parking spacas allocaled to each party

18 Fees and Charges. The partles anticipate that County may impose fees and/or charges
for the use of the Garage. The parties shall work together cooperatively, and City appsoval shall be
required, before any such fees and charges are imposed. The pioceeds of any and al such fees and
charges shall be allocated and used sclkely for the costs of operation and maintenance of the Garage.
Any and all revenue recelved by the City from city's issuance of permils to park In the Garage shall be
used to offset the costs of operating and maintaning the Garage.

19. Yvarranty of Leaal Auvihonty. Each party warrants and covenants that it has the present
legal authority 1o enter into thls MOU and to perform the acts required of it hareunder If any party is
feund ta kack the-authority to perform the acts required of it hereunder or is prevented Irom performing the
acts by a court of competen! jurisdiction, this Agreement shall be void

20 Abomeys' Fees, Applicable Lgw and Forum. In the event either party brings an acbon or

proceeding for damages arising cul of the other's performance under this Agreement, to enforce any
righl, obligalion or provision of this Agreement, to compel or enjoin the ather party to perform some
obligation o promise under this Agreemenl, or to establish the right or remedy of enher party, the
prevalling parly shall be eniited to recover reasonable attomeys’ fees and cosis as part of such action or
proceeding, whether or not such action or proceeding is prosecuted o judgment. This Agreement shall
be construed and interpreled according 1o California law, and any action to enforce the terms of this
Agreement or for the bresch thereof shall be brought and tried in the County of Napa.
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21. Time of the Essence  Time shall be and is of the Essence with respect to all maltars,
promises, agreements end obligatlons contained in this Agreement

22, Qrigingl MOU to Remain i Effect In all respects not expressly amended by this
Apreement, the original MOU and all of its terms shall remam i full force and effect, and shall apply to
this Agreement.

IN WITNESS WHEREQF, the parties hereto have caused this Agresment to be executed an the
day and year first above written,

COUNTY OF NAPA

By: éé/tiézél:jﬁ-_—_
MARK LUCE

Chair of the Board

ATTEST: PAMELA MILLER
Napa Clerk of the Board of Supesvisors

AFFROVED BY THE NAPA COUNTY
By: 22 BOARD OF SUFERVISORS

APPROVED AS TO FORM:
ROBERT WESTMEYER,
Napa County Counsel

By E-Signature Robert Wastmeyer

ENDERSON, Mayor

ATTEST: PAMYLA MEANS
Napa Clty Clark

o Magtolie

APPROVED AS TO FORM:
THOMAS B BROWN, Cib' Anorney

ks /

COUNTERSIGNED:
JED CHRJSTENSEJ;J, Finance Direclor

. r ,.'/7 _‘-‘*,—" {
By: < e TN 0 ;/;\/Llf'). CLj,f-’b_l'-;h :

-
i
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EXHIBIT “A"
Parking Ga arcel

Tha fand referred to herein is situated in the City of Napa, County of Napa, State of Cafifornia, and is
described as follows

Lots 1, 2, 3 and 4 of Block 24, as shown an the map entitted “Plan of Napa City™, filed November 28, 1853
and recorded in Book *B* of Deeds at Pages 433, in tha Dffice of the County Recorder of Napa County
and alsc shown on the "Plat of Description” attached hereto and made a part hereof as EXHIBIT “A1,

EXCEPTING THEREFROM the inlerast i that portion thereof granted to the City of Napa by Easement
Deed fled April 8, 1971 and recorded in Book 847 of Officlal Records at Page 444, further described as

lollows

A portion of Lois 1, 3 and 4 of Block 24, as shown on the map entited "Flan of Napa City”, recorded
November 28, 1853 in Book B of Deeds al Pagae 433 in the office of the County Recorder of Napa
Couniy, describad as lollows:

COMMENCING at the most southern comer of said blkack 24, thence northwesterly along the
soulhweslerly boundary of said block to the most western corner thereof, thence northeasterly along the
northwestem boundary of said block to the most northemn comer thereof, thence southeasterly along the
northeasterly boundary of said block to a tangent point of cusp on a 20 oot radius curve concave to the
south, the radius point of said curve bears 44 teel southeasterly measurad al right angles to said
northwestern boundary and 20 feet southwesterly measured at right angles to sald nartheastem
boundary; thence northwesterly , westerly and southwaesterly along said curve to a langent point on a line
parallel with and measured 24 feat southeasterly al righl angles to said northwestem boundary; thence
sauthwestery along sald parallel Una to a tangent point on @ 100 foot radius curve concava lo the aast,
the radlus point of said curve bears 124 feel southeasterly measured al right angles tp said narthwestern
boundary and 112 feet northeastarly measured al right angles to sald southwesterly houndary; thence
southwesterly, southerly and southeasterly along said curve to a tangent point on a tine parallel with and
measured 12 feet northeasterly at right angles to said southwestern boundary, thence southeastarly
along said paraffel ine fo the southeastern boundary of said block; thence southwesterly along said
southeasiem boundary 12 feet to the point of commencement.

Napa County Assessor's Parcef Number 003-213-008, 009 & D10

Containing 1.32 gross acres, more of less
108 net acres, more ar lass
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EXHIBIT B

County Garage Estimated Conslruction Schedule

YWalry Estimate
County In-house Planning Review Process 10104 - 12/04
Garage Prelim Design and Site Analyss 1105 - 2405 36 days
Public Input Meelings 2/05-3/05
Schematic Design Plans 3105 - 4/05 65 days
Design Development 505 - 6/05 55 days
Construction Documents 705 - 10105 105 days
Complete Pian Check 11/05 - 1205 56 days
Construction Financing in Place 1106
Prepare Bid Package & Bid 1/06 - 2106 48 days
Contract Award 4106
Naotice to Proceed 5/06
Start Construction 706 360 days
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First Amendmaent lo
Nape County Agreemenl No 8372
Cily of Napa Agreement No. 8688

This First Amendmeni 18 made and entered into as of January 24, 2006 by and betwean lhe
County of Napa, a political subdlvision of the stale of California ("County™) and the City of Napa. &

municipal corporation {“City™).

Whereas, on December 7, 2004, the panties entered Into an agreement {County Agresment
N0.6372/Clty Agreemani No.BEB8), hereafter "Parking Garage Cooperalive Agreement,” relating
to the construction of a parking garage facility, and

Whereas, Paragraph B of the Parking Garage Cooperative Agreement provides that all funds
required for the constuction of the “Project,” as defined n the Parking Garage Cooperatlve
Agreemenl, shall be spproved and allocated by the respective elecled bodies by January 31,
2008, and -

Whereas, the parties would like to extend lhe January 31, 2006 deadline established in
Paragraph 8 of the Parking Garage Cuoperalive Agreement because funding of the Project by
January 31, 2006 will be premalure and will cause the City to incur unnecessary penalties.

NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

Paragreph 8 of the Parking Garage Cooperalive Agreement is hereby amended to read in full as
follows.

B. Timing of Construction Fypding. The parties agree that all funds required for
canstruction of the Garage projecl under this Agreemenf shall be approved and effocaled by the

raspeclive elecled bodies by March 31, 2006, to allow for bidding in the Spring of 2006 and
contract award by the Sumimer of 2006  If the County decides lo_secure some form of financing
1o finarce all or parl of (heir pertion of the debt and theretore, County agrees to have the process
compieted and the funds secured and apprapriated 1o tha construction account referred to in
Paragraph 5 of this Agreement by March 33, 2006 1o aflow bldding to commence by the Spring of
2006. Cly also agrees 1o lransfar ds portion of the consiruction funding lo the account referred to
in Paragraph 5 by March 31, 2006. If elther party fails of refuses far any reason to timely allocate
the profect construction funding by March 31, 2006 In accordance with Paragraph 7 of this
Agreement, it shall be responsible for reimbursing by June 1, 2006, he other party for all of tha
other party's costs of pre-development  Any Inlerest earmings thal accrue wi] be used first for
projett conslnuction, and if any funds contributed or intarest earned remain In tha Garags Account
at project completion, sard funds will be reallocated to the conbribuling parties in tha samae
proportion as contribuled by the panies lo this Agreement

All other terms of the Parking Garage Cooperative Agreement remain in full force and effect.
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IN WITNESS WHEREOF, this Firs| Amendment was executed by the pariies as of the dale first

abova writlen.

ATTEST: PAMELAMILLER

Napa Clericef the Board of Supervisors
LA S kS
By 1 7 y

APPROVED AS TO FORM:
ROBERT WESTMEYER,
Napa Courty Counsel

By: E- K

ATTEST:
Napa Clty Clark

B,c_éﬂu:c, /Qo(ka'uu_\

APPROVED AS TO FORM:

By.

COUNTERSIGNED:

JED CHRI SEN, Fingnce Direclor
By: A e (T2,

/

H.\ec\duestbosibonds Scopst
napa parking garage\parking paRge-
agrecment extending deadline dac

COUNTY OF NAPA

By: 6 Ll (/nfa‘.’{{( '

Bifl oobo, 1L
Chalr of the Boerd

CITY OF MAFPA ")
By _ L Q% r-xe/ 8y

JILL TECHEL, Mayor

APPROVED ﬁ@ﬁé

BOARD OF SUPERVISORS
COUNTY GF NAPA

PAMELA A MILLER
CFERK OF THE BOARD
5 !

BY, {*’/&a{j )’J(g g Depuly
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Napa County Agreemen? No. 6372
City of Napa Agreement No 86588

PARKING GARAGE COOPERATIVE AGREEMENT
SECOND AMENDMENT

This Second Amendment Is made and antered into as of February 28, 2007 by and belween the
County of Napa, a political subdivisfon of tha Stete of Califarnia {"County”) and the City of Napa, a

municipal corporation ("City™)

RECITALS:

A, On Oclober 7, 2003, the partles entered Into 2 Memorandum of Understanding (MO0}
wentified as Napa County Agreement No. 6148, and Clty of Napa Agreemeni No. B428. The
MOU {Eighih Recllal end Paragraph 7) anticipated, among other provisions, that the parties
would enter info separate Bgreements regerding the sharing of responsibiities related lo
development of a future pariing focilty ("Garege™. The MOU anticipated that the Garage
would be located on a portion of the County owned property at 1185 Third Street in tha City
of Napa (APN (03-272.013 and APN 003-272-014) {hereinafier the “Qriginal Site"}, unless an
eltemative mutualy acceptable slte wes identified.

B. On December 7, 2004, the parties entered into a Parking Garage Cooperalive Agreement
{("Agreement”) [dentifed as Napa County Agreement No. 6372, and Clty of Napa Agreement
No. 8683, Among other provisions regarding the sharing of responstbildies related 1o
developmenl of the Garaga, the Agresment ldantified en altlemative mutually acceptable sHe
for the developmeni of the Garage, to be located on the County owned hlock bordered by
Coombs, Third, Fouwrth, and Randolph Streets (APN 003-213-008, 009, and 010). Thel sHe
was formarly used by the Sutlvan Sheter, and Is relerred to herein as the "Sulthvan Sie”
After careld consideralion of the Suliven Site as an allamativa site for tha Garage, the
partias mutually agreed on the Qrigined Sile as the lacatlon for the Garage.

C. On Jenuary 24, 2008, the parties entered inlo 3 First Amendment {p the Agreement [First
Amandment’}, by which the perijes maodified specified timing requiremenls of Agreament
Paragraph 8 to provide, panerally, for the deposit of required conslruction funds into a
spedified comatruction eccount by March 31, 2008, bidding for consiruchion In the Spring of
2008, ang contract award for the parking facility by the Summer of 2006, The Agreement, as
amended by the First Amendment, is referred to herein a5 tha "Cooperstive Agreemenl,”

D. Cn May 23, 2006, at a joint mesting of the Clty Councll {"Council’) and the County Board of
Supervisors {"Board"), the Coungil and the Board direcied the respective City and County
staff members fo pursue dasign and consfruction of the Garage at the Onglnal Site, as a
deslgn-build project, potenttally using funding from private owners of adjacent properties, and
to modily the terms of the Agreemenl accordingly.

E. Gn January 8, 2007, the Board appraved threa (3) Private Parlicipation Agreemenis, gne with
each of three nelghboring property owners, which would provide each of them with
dasigneted parking spaces that they can make aveilahle 1o tenants, empkoyees, and visilors
lo their properthes in relum for proportionale financial confribullons 1o bolh capital and

operahng cosls of the parking fachity.

F. On January 8, 2007, the Board authorized the County's Director of Public Works lo request
desfgn-bulld proposals frem pre-quakified top five ranked deslgn-bulld entiies for the design
end construction of the Gerege in accordence with Pubkic Contract Cede Seclion 20133.
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NOW THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. Amen Lt &8 In 2 respacis nol expressly amended by this Second
Amandment, the Agreement and afl of its tarms shall remeln in full force and effect.

2. Implememation of the MOU For tha purpose of interpreting MOU Subparegraph 26(a), each
party’s compliance with the respective obligations under this Second Amendment shall be

considerad sufficlent progress on the obfigations related to providing 8 future parking facility
{urder MOU Subparagrephs 7ia), 7(b), and 7(d)) This Second Amendment shall serve as
the “equitable cosl-sharing sgreemeni” required by MOU Subparagraph 7(b), and the
requirements of this Second Amendmend shall supersede and replaca the requirements of
Subparegraph 7(b). The ongotng malntenance requirements of MOU Subparagraph 7(d), as
well as the deed restricion requiremenis of MOU Subparagraph 7(a) shall be clarified and
implemanted by the paries through a separate Operations and Use Agreement lo be
recorded agamnst the Original Site,

3. Agreement Paragraph 1 is amended by deleting the previous taxt in full, and replacing it with
the lollowing;

1. SHe for Garage. The Clty and County egree that the site for the Garage
shafl be tocaled at the Original Sita, a graphic deplction and legal description of which is
attached hereto as Exhibit A ang incorporated hereln by reference. The County shall, In a
form accepiable to the City, documenl the terms of the operation and use of the Garage
on lhe Orginal Site pursuant to an Operations and Use Agreement descnbed in
Agreement Paragreph 10, 10 be recorded as 2 deed restriction sgalnst the Orlginal Site

property prior o commencing operetion of the Garage.

4. Agraement Paragraph 2 is amended by deleting the previous text In fufl, and replacing it with
the fallowing

“2. . Copst Estimate angd Size of Garagg. The parties anticipate thal the

Garage project will accommodate approximatety 470 parking spaces and cosl
appioximataly $15,200,000. The pariles agree that "Garage Costs” (on which the cost
astimale is based, and for which “cost-sharing” between the partles shall be defined in
this Agreement) shall include design, pre-development, pre-consiruction, design-build
bidding and construciion, but specificely exclude costs of land or costs associated with
the design or demalltlon efforis af the Sullivan Site,

5. Agresment Paragreph 3 is amended by deleling the previpus text in full, and replacing it with
the following:

"3 Cosl-Sharing, Eech perty shall contribute land for the Garage project,
and sha)l coniribute funds toward Garage Costs as follows:

A Land contributions:

{1} The Counly shall provide the land for the Garage at lhe

Onginal Site pursuant to Agreement Paragraph 1.

{2) The City shall provide that partlon of the land lor the Garage
identified on Exhibit "B," (Fifth Sireel Righi-of-way) allached herele and incorporated
herein by reference The City shall abandon, vecale, quilclalm or otherwise convey the

Parking Garage Cocpersive Agreemenl - Sacond Amendment
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ATTACHMENT 1

Cly's interest in the right-of-way, for the benefit of the County (as adjacent property
owner) as more particulerly described in Exhibit °B,” atteched herele and incorporated
herein by reference, subject o sufficient funding for the Garape profect (pursuant to
Agreement Subpaeragraph 3(d}}.

B. The County shall:

{1} coniribule $6,550,000 of the eslimated $15,200,000 cost of
the Garage projact;

{2) obtaln congibutons from private participant owners of
property adfacent lo the Original Sita, in an amount vp to appraximately $3,%00,000 in
return for the private participants’ nght to use a portion of {he Garage proportionate 1o the
contribution,

{3) pay 160% of any and all costs of demolitfon of any and ail
buildings on lhe Sullivan Site,

{4} poy 100% of any and ail costs of construcling replacement
housing fram the Sulliven Slte, as required by Calfornla faw,

(5) pay 100% of any and all costs associated with relocating
both the Sufiivan Homedess Sheller and the “Progress Foundation™ units from the Sullivan
Site; end

{6) redmburse City of Napa Community Redavelopment Agency
{"Agency”) for 100% of eny and all costs incumed by Agency in complying with any
requirements imposed on Agency under Calitomia law as a result of this Agreement,
ncluding without hmitation preparation and adeplion of any relocetion plan  The County
shall noi be responsible for relmbwsing any cosis under ihls subparagraph that sxceed
$5,000 OO unless the Cily or Agency first shall have consuited with the Counly prior ta
Incuting such costs to determine the most sconemically feasible maans lo adequately
camply with such legal requiraments.

c The City shall contrbute $4,746,000 of the estimated
$15,200,000 cost of the Garage project. As sel lorth in Agreement Paragraph 8, the City
paid iis $4,745,000 hunding obligation lo the County on or about March 31, 2006.

D. Monfloring estimated Garage Cosls! |

{1} The County shal keep the City regularty informed regarding 1
lhe status of design of the Garage. The City may submit to the Counly supgested
modificalions o the design, and the Ceunty shall reasonably conskder eny such
suggesiions submitted by the City.

(2) Afier design-bulld bids are recaived by the County, and prior
to the County’s award of a design-build construchion confract, the County shall provide
the City wriiten notice as to whether the County has sufficlent funds available to provida
to the City the parking spaces specified in Agreement Paragraph 10. In determining
sufficiency of funds avaiable for the Garage project, the Counly shall include any Interest
earned on the conlribulions paid loward the Garage project (including contribwdions by
private particlpants). i tha County's notice indicates sufficlent funds are avallabla, this
Agreemerd shall remaln in full force and effecl. if the County's notice indicates there are
Insufficien! funds evallable lo provide sufficient perking speces o the City:

{(a) County and City shall meet and confer In 2 good faith
elfrt fo negoliale 8 modification to this Agreement by which either the respeclive
cantributions of the County and the City are proporiionately increasad, or the number of
pasking spaces available to the Counly and Clty ere decreased. |

(b} It County and Clty are not sble 1o agree on a |
madificalion to the Agreemeni within thirty {30) days of the County's notice, City may |
tarminale s obligations under this Agreement by providing thirty (30} days wrilten notice
to the Coumty, and County shali relurn the Cliy's $4,746,000(including alt Inlerest gamed
lhereon) to Cily within thirty (30) days of City's nolice termination, and County shall
propose an aflernative means o satisty the requirements of MOU Paragraph 7.

Parking Garape Cooperalive Agreement — Secand Amendment
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ATTACHMENT 1

E Expenses not foreseen by the parties will, to the exlen! possible,
be pakd as a contingency under the conatruction contiacl. No discrelionary changes 1o
tha construciion contract shall be made wilhout priov wiitten agreement by the parties.”

6 Agreement Paragraph 7 Is amended by deleting the previous text In full, and replacing R with
the following:

7. Tingline angd Responshbility for Development. The parties agree that the

timing of the design and consiruction shal be as shown on Exhibit "C* sttached hereto
and Incorporated herein by reference. Counly shall be Jead agency responshble Jor
deslgn and construction of the Garage.”

7. Agrecment Paragraph 8 is amended by deleting the previous text in ful, and replacing It with
the following:

8 Timing of Copsinyction Funiing. The parlies hereby acknowledge that
the Cily pald its $4,746,000 funding abligathon to the County on or aboul March 31, 2006,
and the County deposited Its $5,550,000 funding obligation to the appropriste Garage
Account on or aboul March 31, 2006. Any interest eamings that accrue will ba used first
far Garage project construction, and if any funds contributed or Interest earned remain in
the Garage Accoun! al project completion, sail funds wil be reaflocaled fo the
contrlbuting partles in the same proportion as contnbuled by lhe parfles lo this
Agreement.

6. Agreement Paragraph 10 is amended by delating the previoua lext In full, end replacing H
wlth the {ollowing: :

=10. Operations gnd Use Agreemeant.

A. The partles agree that they shall work cooperelively to antar Into
a Parking Garege Operations snd Use Agresment ("O&L) Agreement™) which shall
specify, without limitation, the number of spaces to be used by County wehides end
employesas, the number of spaces to be designated for City Use, the number of spaces
open o the general public, and Lhe number of spaces to be used by a private party or
developer who may agree lo reserve and pay for certain spaces. The County shall not
dadicale parking spaces In the Garage for use by 8 private party wilhout the prior written
consent of the City. The paries shall adopt the O&U Agreement prior to commencing
operation of the Garage. The Q80 Agreement shall he recanded sgainst the Original Site
end shell be effective for tha Iife of the Garage. The OBL Agreement shall further
designate the County as lhe agency responsible for the dally menagement, operation,
security, and malntenance of ihe facility and the oplions for doing so, Including without
limitation contracting wilh the Clly or a privele firm. The Clty and County shall annuatly
apprave a budget for the maintenance of the Garage and contribute equal amounts for
the cosls minus any contribution requirad of a private party, Ises, charges, or income
from lhe Garage. It 1s enlicpated that private parlicipants will be responsible for
approximately twenly-six percent (26%) colleclively of such costs, with the remalning
cosis being shared equally between City and Counly, approximalely thirty-seven percent
[37%) each.

B. Unless specifically modified by the tlerms of sn O&U Agreement,
Ihe parties sgres that the Garage shall indude B5 parking spaces for “City Use” 85
parking spaces shall be "County Exclusive Parking Spaces,” 170 parking spaces shall be
“Joinl Use Parking Spaces,” and a cerfain number will be for the use of Privale
Parlicipanls as {hose tarms are defined below

Parking Garage Cooperalive Agresmen! - Second Amendment
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(1) “County Exclusivea Parking Speces.” Each County
Exdclusive Parking Space shall be reserved for the exclusive use of County for County
putposas. County purposes may include County vehicle parking, County employee
parking, County visllor parking, or parking for any other persons associated with services

provided by County.

(2) "County Holiday.” County Hollday shall mean alt days In
a calendar year which are observed as a County Hollday. The identification of any
County Holiday may be medified by the County Board of Supervisars, effective 30 days
after written notice Is provided by the County Executive Ofiices lo the City Manager.

{3}  “Jaint Use Parking Spaces.” Each Jaint Use Parking
Space shall be avallable dunrg Work Hours for usa by County for County purposes, or
use by any membar of the general public, on a firsk-come first-served basks. During Non-
Work Hows, Jobnt Use Parking Spaces shall be for public use.”

(4) "Cily Use Parking Spaces.” Any parking space identified
for "Clty Use” shall be open for use by any member of the genera! public, provided Lhat
the City and County agree to neqotiate i good failh the regulalion of the use by the
general publlc such spaces lhrough means such gs the issuance of parking permits,
charging fees for use, or dasignating spaces for parlicdar users (such as parking for
specta events). The Imposition of any reguiated use of City Use Parking Spaces, shall
be mutually agread upon by the City and County, and shall be memorialized wilth
speclfication In the O8U Agreement.

(5) “Work Hours." Work Hours shal mean the hours of 7:00
am. to 5:00 p.m., Monday through Friday, provided, howaver, Work Hours shall not
nctude eny Counly Holldey.

{6} “Non-Work Hours.”™ Any hour that is not 8 Work Houwr
shall be a "Won-Work Hour.”

7 “Private Particlpant Parking Spaces.” Shall mean those

spaces licansed lo private parlicipants via separale agreemenis.

C. *Dlagram ol Parking Structure.” A Diagram of Parking Siructure,
which sets forth the number and locallon of Clty Use Parking Spaces (compared to Counly
Exclusive Perking Spaces, Joint Use Parking Spaces, and Privale Parlkipant Parking Spaces) Is
sal lorth on Exhibil "D,” atlached hereto and incomorated herein by reference.” Nohwihsianding
the foregoing, the parties anticlpated that the exact location of different dasstications of spaces
may change in the fuhme. The parties lharefore agree to include a procedure for changing
tocations of spaces as necessary in Ihe 08U Agreemant.

8. Agreement Paragreph 11 Is emended by delsting lhe pravious text in tull, and replacing it
with the following:

11, arkl Issuas.

A The perles anticipate thal private paricipanls may also be
parties to the Q&L Agreemerd exsculed pursuant lo Paragraph 9. The parties also
anbicipate that from lime o trme the parlies may not themselves require the use of all
spaces in the Gerage, and thal some number of swplus spaces may therefore exisl.
Accordingly, the parties agree that the 08U Agreemant may alflow for a private parly to
leass, Ucenss or otherwise use designaled surplus spaces In the Garage from the County
with appraval of the Cily, provided the private parly's use of sald surplus spaces shall nol
reduce or diminish the use or avallabifity of the parking spaces identified in Agreament
Paragraph 10. Any such usa of the Garage by a private party shall be memorialized in a
private particlpation agreement batwean the Counly end the private party or parties. Any
furds recelved from or as a resull of such lease, license or use by a private party shall be
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allocated and used solely for cosis of construction, or operation and maintenance, of the
Gerags.

10. Defsuli. |f elther party ("demending pary’} has a good falth befief thal ihe other parly

11.

("defaulting party”) is not compiying wilh the terms of thls Second Amendmenl, the
demanding party shall give wrilten notice of the default {with reasonable specificity) lo the
defaulting party, and demand the defauli lo be cured within ten days of the notice. If: (8) the
defaulting party falls 1o cure lhe default within ten days of the notice, or, (b) § more than ten
days ave reasonably required ta cwee the default and the defeulting party fails lo give
adequate written assurance of due perfomance within ten days of the naolice, then {c) tha
demanding party may cure the defaull and the defaulling perly shall pay the demanding
party's cosls resulling from curing the defaull

Nollces. All nolices required or conlempleted by this Second Amendment shell be In writing
and shall be delivered lo the respective parly as sel forlh In this seclion. Communicatlons
shail be deemed lo be effective upon the first to occur of: {a) ectual receipt by 8 parly's
Authorized Representative, or (b} actual receipl 8! the address designaied below, or (c) three
working days following deposit in (he Uinited Sistes Mall of registered or cerlified matl sent to
the address desighated below. The Authorized Representalive of either party may modify
their respective conlac! informallion identified in this section by providing notice to the olher
party. The Authorized Representative of each party shall be idenlified on the "Aln” fine,
below:

City of Napa:
Altn:  Clty Manager
P.O Box 660
Napa, Califernia 94 559-0660

Copy: City Attomay
P.C, Box 660
Naps, Califomnia B4 559-0660

Counly of Napa:
Attn:  Napa County Executive Officer
1195 Third Street, Sulte 310
Napa, Czlifornia 94559

Copy: County Counsel
1185 Third Street
Napa, Califomia 94559

Copy Community Parinership Manzager
1195 Third Streel, Sulte B-20
Nepa, Calfornia 94559

12. Maodifications. This Second Amendment may nol be modlfied orally of in any manner other

lhan an agreemenl in writing slgned by bolh parties

Parking Garage Coopera¥ve Agreament - Secand Amendmant
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13, Entre Agresment This Second Amendment (including the Agreement and all documenis
incorporated herein by reference), comprises tha entire infegrated undersianding between
the parties concerning the matters described hereln. This Second Amendmen! supersedes af
prio negotrations, egreements, and understandings regarding this metter, whether wriften or
orel. The documenis Incorporgied by reference e this Second Amendment are
complementary; whal Is called for In one is binding as H called for [n all.

14, Each Parly's Rote in Drafling this Second Amendmeni. Each perty to this Second

Amendment has had an opporiunity to review this Second Amendment, confer with legal
counsel regarding the meaning of this Second Amendmenl, and negotiate revisions lo this
Second Amendmend. Accordingly, nelther party shall rety upon Civil Code secifon 1654 in
order to interpret any uncertainty n the meaning of this Second Amendmant.

15, Signgtures. The individuals executing thls Second Amendment represent and wamant that
they have the right, power, legal capacity, and authorlty to enfer inlo and execute this Second
Amandmeni gn behall of ihe respective legal entities of County and Cily.

Parking Gerage Cooperat¥va Agreemnen| - Second Amendment
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IN WITNESS WHEREOF, thls Second Amendment wes execuled by the parties hereto as of the
date fiust sbove writlen.

COUNTY OF NAPA

By. %/Mﬁ'@ﬂ W?%@W

HAROLD MDSKOWITE,
Chair of the Board

ATTEST: GLADYS COIL
Clerk of the Board of Supervisors

APPROVED AS TO FORM:
ROBERT WESTMEYER, County Counsel

By: Krishan Chopra, Deputy

Appraoved by the Napa County Board of
Supervisors

Date: o IQWIO'?

ks Doyt

" I"Depuly Clerk of ihe Board

CITY OF NAFA

By =iy [0 cAay

JILL TECEHEL, Mayor

ATTEST
SARA COX, City Clerk

5
By % Oro, o . CD’Y__,
APPROVED AS TO FORM:
MICHAE .BARRETT, Y%ﬂomey

By. {/(/

L

COUNTERSIGNED-
SCOTT NIEW
B 2 v

p

Parking Garage Cooperalive Agreement — Second Amendment
Page 80t 18 H
DBDSBONDS COPSNapaParkingGarage\Parking-CountyCliyCoop-Amend-2[2/6/07Clean) doc |

Exhibit H, H-1 and H-2, Page xix Page 58 of 132



ATTACHMENT 1

Exhibit A
Diagram and Legal Descriptlon of Original Site
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PARKING GARAGE
PROJECT AREA

The project area cerridor is defined by a line of demarcation drawn parallel to the
southeasterly line of the parcel of land described in the Grant Deed fled January 15, 2003
and recorded as Document No. 2003-0062112 n the office of the Recarder of Napa
County, Califorma and 20 feet frorn the southeasterly face of the Napa County Hall of
Iustice Bullding. Said project demarcation line extends to the northeasterly and
southwesterly lines of the above mentioned parcel and is offset by a paraflel line 120.5
feet to the southeasl also bounded by the extended northeaster]ly and southwesterly lines
of the above mentioned parcel

The above project area comprises 50.614 square feet or 1.16 acres.

Parting Garage Cocperattve Agreemant - Second Amendmeni
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Exhibit B
Fifth Street Right of Way

Februmry 8, 2007
BEF Job No. 20045160-30
EXHIBIT“B"
PROFPERTY DESCRIPTION
STREET YACATHON

All that certmn real propeny siluated in the City of Nopa, County of Nopa. Skte of
Colifornin, ond described o follows:

BEING o portion of the righl of way of Fiflh Streel 25 ssid strei ia showvn on that terain
map cnlitled “Plen of Napa City™, likd Movernber 28, 1B13, in Book "B of Deetds 1t
Page 433, Mups County Reconds, said poribon being more periculaly described ns
ollows:

BEGINNING ot most southesly comner of Lot 4 jo Block 14 2y mid loi and block aze
ghown on seid mop oo said northwestery right of way line of Fik Siect; THENCE
northenytzsly slang sad sortivwerierty ight of way I North $70730° Exst 400,03 fect
w o poir on the porthensicrly prolongolion of said northwesterly right of woy line;
THENCE dlong said northeasterly proloagation North 570130 Enst 26 70 feat 10
point on & curvt, conceve casler|y, having a rubius ef 25 00 feet, from which the centes
butrs South 56°42'56" Wes; THENCE heuving sajd northeesierly prolongation along said
curve through a centrod angle of %0°11794°, an arc disinnee of 9 40 feet; THENCE South
ST'DII0" West 331 25 feet; THENCE adong s curve to the righ having s radius of 55.00
feet through & conim) engle of 15%356'37%, on arc distance of 15.30 feel; THENCE Scuth
72°530T Wost .56 feet; THENCE olesg & eurve to the befl hoving a radius of 105.00
feet through & conimal anple of (%3753, on ore disiance pf 15.182 feet (o 1be bepinning of
& reverse curve, THENCE wlong sxid reverse curve haviog e radius o 25.00 feet dmouph
s cemmod angle of 54*45417, on st distence of 2389 ferl o the jouthwesterly
prolongation of said northwesterty ight of way line, THENCE poriheasierly along said
suhwesialy polongston North ST Eam 26} fect w0 the POINT OF
HEGINNING.

Caontauning an oeew of 10,045 sguare feel. mote or less

A plar showing the above et sibed vacsiion is eitachcd berclo ond made a part hereof os
Exbibal "B",

This descriptio from recond doio for BKF Engincers.

By

-Horry T. Withoms, P.L 8. No. 6711
License Capires 0673008

Dated: Zr/ {//917

ko JOOACDOIS (B0 airmey W plts & depal bt et biogs B3 deyc doe
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Exhibit G

ATTACHMENT 1

Timeline and Responsibility for Development
City/County of Napa Downtown Parking Garage

Project Timeline

Item

Release of Request for Proposals to Design Builders
Interim Review with Design Buiiders

Proposals from Design Builders Due

Updata Baard of Supervisors/Clty Councll on Proposals
Announcement of Successful Design Builder

Board of Supervisors Award Deslgn Build Contract

County Board of Supervisors & City Council Approval
of Qperations and Use Agreement

County issuance of Notice to Proceed to Design Builder
Design Development Submitial

Approval of Design Development

Ofisita Oocument Submittal

Offsite Document Approval

Foundation Document Submitial

Foundation Document Approval

100% Construction Document Submittal

100% Construction Documeni Approval

Siarl of construction - Site Work

Final Acceptance of Consiruciion

Pusking Garaga Cooperalive Agreamond — Sacond Amendmen|
Exhbils

Targeted Date

January 29, 2607
February 23, 2007
March 16, 2007
March 27, 2007
March 30, 2007
April 24, 2007
AprilMay 2007

May 14, 2007
May 29, 2007
June 5§, 2007
June 5, 2007
July 5, 2007
June 27, 2007
July 19, 2007
July 18, 2007
August 18, 2007
June 30, 2007
Summer/Fatl 2008
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Exhibit D
Dlagram of Parking Structure and Deslgnaled Spaces

ANTICIPATED DIAGRAM OF PARKING STRUCTURE

SETTING FORTH NUMBER AND LOCATION OF
COUNTY, CITY AND OTHER PARTICIPANT PARKING SPACES
SUBJECT TO CHANGE THROUGH DESIGN-BUILD PROCESS

ATTACHMENT 1

GROUND LEVEL = DEDICATED TO SHORT-TERM PLBLIC PARKING AND CITY

USE
SECOND LEVEL = LONG-TERM PUBLIC AND JOINT LISE PARKING
THIRD LEVEL = PRIVATE PARTICIPANT PARKING

FOURTH LEVEL = GOUNTY AND JOINT USE PARKING

Parking Garage Cooparallve Agrsement - Second Amendmen|
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Vi g
NAPA COUNTY AGREEMENT NO. ¢ 4 &
PARKING GARAGE PRIVATE PARTICIPATION AGREEMENT

THIS PARKING GARAGE PRIVATE PARTICIPATION AGREEMENT (“Agrecment™}
is made and entered into as of this Sth day of January, 2007, (*Commencement Daie”) by and
between the COUNTY OF NAPA, a political subdivision of the State of Californie, heremnafRer
referred o as "COUNTY™, and NAFA RIVERFRONT, LLC whose mailing address is 100 W.
Cutting Blvd., Richmond, Californie 94804, hereinafter referred to as "PARTICIPANT."

RECITALS

WHEREAS, COUNTY plans (o construct a four leve] parking structure (“Parking Structure™)
located at the COUNTY superblock site bordered by Main, Fifth, Coombs and Third Streets 1n
Napa (“Property™) o graphic descripnon of which is depicied in Exhibit "A” and a legal description
of which is attached hereto as Exhibit *B” both incorporated herein by reference which is
anticipated to accommodate approximately four hundred sixty-six (466) spaces and cost
spproximately Fifteen Million Seventy-Five Thousand Two Hundred Dollars ($15,075,200) 1o
construct. A diagram of the Parking Structure which sets forth the anticipaled number and location,
of the PARTICIPANT, COUNTY and CITY Parking Spaces and other participant parking spaces,
based on tentative plan subject to change through the design build process, is ettached hereto and
incorporated herein as Exhibit “C™; and

WHEREAS, COUNTY anticipates using the design-build process in order to complete the
design and construction of the Parking Structure, with an anticipated contract award date of Spring
of 2007, and an anticipated completion of construction in the summer of 2008; and

WHEREAS, COUNTY plans to reserve approximately eighty-five (85) parking spaces on the
fourth level of the Parking Structure to be available for the sole use of COUNTY vehicles and have
one hundred fifteen (115) non-reserved parking spaces on the second level of the Parking Structure

for employees and visitors; and

WHEREAS, COUNTY has entered into Napa County Agreement Na. 6372 with the City of
Napa (“CITY™) by which CITY has agreed to participate in funding a portion of the Parking
Structure in return for a certain number of parking as designated in Exhibit “C" referenced above;
and

WHEREAS, in order to optimize the vtihzation of the Property for the Parking Struchure,
COUNTY anticipates entenng into Parking Garage Participation Apreements with up 1o three
owners of property near the Parking Structure, by which the COUNTY may license up to
approximately one hundred thirty (130} parking spaces for use by such licensees (inciuding
PARTICIPANT and or its agents, employees, contraciors, licensees, assignees, sublessees,
transferees, representatives, guests, costomers, invilees, or visitors). Such spaces are in addition lo
the COUNTY and CITY parking speces referred |0 in the third and fourth recitals above; and
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WHEREAS, PARTICIPANT desires to purchase a license for the use of approximately forty-six
(46} parking spaces in the Parking Structure based on the terms and conditions set forth in this

Agreement.

TERMS
NOW, THEREFORE, The paries agree as follows:

1. Contribution for Licensing Parking Spaces.

{a) PARTICIPANT shall make available approximately Onc Million Five Hundred Dollars
(51.500,000) to the COUNTY for licensing certain parking spaces as more particularly described
hercin within thirty (30) days afier execution of this Agreement. The estimated total cost of the
Parking Structure 1s Fifteen Million Seventy-Five Thousand Two Hundred Dollars ($15,075,200)
(“Estimated Total Cost™) and is set forth in more detail in Exhibit “D” attached hereto and
incorporated by reference herein.. The estimated cost.per parking space, based on an estimated four
mdred sixty-six {466) spaces is Thirty-Two Thonsand Three Hundred Fifty Dollars ($32,350).
The actual cost of the Parking Structure shall be the arnount of the accepted design build proposal
received for the Parking Structure plus the cambined estimated Three Million One Hundred Fifteen
Thousand Two Hundred Dollars {$3,115,200) costs for the following items (to be determined
exactly and subject t¢ adjustment after construction of the Parking Structure is complele):
construction contingency; County architect; County project and construction management; utility
fees, inspections, labor compliance and perrnits; and County Public Works administration ("' Actual
Cost™). The Actual Cost divided by the total number of parking spaccs (466) cquels the cost per
parking space. The cost per parking space mulliplied by the number of Panticipant Parking Spaces
forty-six (46} equals the actual Participant contribution (“Actual Participant Contribution™). The
Actval Participant Contribution shall be in the form of a letter of credit or eguivalent financial
instrurnent, inchxding but pot limited to a certificate of deposit, in a form reasonably suitablie to the
COUNTY. COUNTY shall have the right to draw upon the funds in the Jetter of credit in
increments of up to Five Hundred Thousand Dollars ($500,000) as needed for the construction of
the Parking Structure; provided however, that COUNTY shall draw upon the funds provided by
COUNTY, CITY, and PARTICIPANT only after COUNTY has execuled a construction contract
and canstrachon of the Parking Strueture has comunenced. COUNTY shall license approximately
forty-six (46} parking spaces ("PARTICIPANT Parking Spaces™) to PARTICIPANT in eccordance
with the terms of this Agreement; provided, however, COUNTY s obligations may be termepated in
accordance with Paragraph 14. The location of the PARTICIPANT Parking Spaces has been
determined by COUNTY in consultation with the PARTICIPANT. A diagram of the Parking
Structure sets forth the number and location of the COUNTY, CITY, and PARTICIPANT Parking
Spaces and other participant parking in Exhibit “C™ referenced above. In the event that any of the
ane hundred fifieen {115) nop-reserved parking spaces referred to in the third recital above are later
converted to reserved spaces by COUNTY, PARTICIPANT Parking Spaces shall be relocated to
the second tevel of the Parking Structure,

(b) COUNTY shall keep PARTICIPANT regularly informed regarding the status of design of
the Parking Structure, PARTICIPANT may submit to COUNTY suggested modifications to the
design, and COUNTY shall reasonably consider any such suggestions subrmitied by
PARTICIPANT.
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{c} After design-build bids are received by COUNTY, COUNTY shal] provide PARTICIPANT
writien notice (“COUNTY Motice™) as to ithe Actual Total Cost of the Pardang Strucrure {es defined
pbave), and the cost per parking space, and whether COUNTY has sufficient funds available to
construct a Parking Structure which includes the PARTICIPANT Parking Spaces. If the COUNTY
Notce indicates that:

(i) the cost per parking space is Thirty Three Thousand Dollars (£33,000} or less,
COUNTY and PARTICIPANT shall meet end confer in a good faith effort to negotinte a
modification to this Agreement by which either PARTICIPANT s Contribution is decreased. or the
number of PARTICIPANT Parking Spaces is tncreased; or

{i1)  the cost per parking space is greater than Thirty Three Thousand Doilars ($33,000),
then PARTICIPANT may cither negotiate a modification to this Agreement with the COUNTY
regarding the Actual PARTICIPANT s Contribution and the number of PARTICIPANT s Parking
Spaces, or PARTICIPANT mey terminate its obligations under this Apreement by providing written
notice to COUNTY within thirty (30} days following receipt of the COUNTY Notice (in which
event the COUNTY shall not draw upon any of PARTICIPANT"s source of funds, and the
COUNTY shall execute and deliver 1o PARTICIPANT and the tssuer of the letter of credit such
documentation a5 15 reasonably necessary to cancel and terminate the same within 30 days of
PARTICIPANT's notice of termination).

Within sixty (60) days following receipt of the COUNTY Notice, exceplt in the event of
PARTICIPANT s termination of this Agrecment pursuant to Section Hc)ii) above,
PARTICIPANT and COUNTY shal) execute an amendment to this Agreement indicating the
PARTICIPANT's total Contribution and the total number of Participant’s Parking Spaces based on

the terms of this Section 1{c).

2. Term of the Agreement.
The term of this Agreement shail commence on the date of execution of this A greement and

shali be for a term of fifty-five (55) years unless terminated earlier in accordance with Paragraph 14
{Termination for Canse), except that the obligations of the parties under Paragraph 13
{Indernnification) shal] contiriue in full force and effect after seid expiration date or carly
termipation date in relation to acts or omissions occirring prior to such dates.

3. Damage or Destruction of Parking Structure.

(a) If the Parking Structure is damaged or destroyed by a casualty or simifar event that results in
g reduction of Perking Rights, and less than fifty-five (55) years have elapsed from the
Commencement Date, then the COUNTY shall make pood faith efforis to repair or replace the
Parking Structure on the Property, provided the COUNTY has sufficient funds for the repair or
replacement (rom insurance proceeds or from a third party source of fimds. COUNTY represents
that it participales in a self-insurance program as further described in Paragraph 12 below.

(b) If the Parking Structure 15 damaged or destroyed by a cesualty or similar event and fifty-five
(55) or more years have elapsed since the Commencement Date, the COUNTY shal] not be
obhigated to replace the Parking Structure.

(c} Within one hundred twenty {120) days following the damage or destruction of the Parking
Structure described in subparagraph (a}, the COUNTY shall notify PARTICIPANT as to whether it
will replace the Parking Structure on the Property, or whether it lacks sufficient funds for the repair
or replacement thereof. 1f the COUNTY does not elect to repair or replace the Parking Structure on
the Property, either party may terminate this Agreement, in which event the COUNTY shall
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reimburse PARTICIPANT to the extent that PARTICIPANT did not realize the benefits of its
Contribution for the full term of this Agreement. By way of example, if PARTICIPANT
contributed One Million Doltars (§1,000,000), and the Parking Structure was damaged or destroyed
twenty-two {22) years into the ffty-five (55) year term and the COUNTY elected not to repair or
replace the structure, PARTICIPANT would be entitled to a Six Hundred Thousand Dollars
{$600.000) reambursement of its Contribution, representing sixty percent (60%) of its original
contribution, besed on the unavailsbility of Parking Righis for the remaining thirty-three {33) years,
(ot sixty percent (6(07%)) of the initial terro of this A greement.

{d) If the Parking Structure is damaged by a casualty or similar event, during the period in
which the Parking Rights are reduced or unavaifable, the COUNTY shall reiraburse
PARTICIPANT on 2 pro-rata basis based o0 a calculation of the PARTICIPANT s cost per day for
such Patking Rights given the size of the Contribution and term of the Agreement. Such refund
shall be the PARTICIPANT's sole remedy for the reduction or lack of availability of the parking
provided by the Parking Rights.

(c) Aftes fifty-five (55) years have elapsed since the Commencement Date, COUNTY in its sole
discreton may decide to discontinue the use of the Property for & Parking Structure. In such case,
COUNTY shall provide PARTICIPANT one hundred twenty {120) days notice prior 1o the
expiration date of the Agreement. If afier fifty-five (55) years have elapsed since the
Commencement Date, and COUNTY still desires to operate the Parking Structure, COUNTY and
PARTICIPANT agree to negotiate in good faith an extension of this Agreement under the same
terms and conditions.

4. License for Parking Rlghis.

(a) “Parking Rights” shall mean PARTICIPANT s exclusive right to use of an estimated forty-
six (46) spaces, which shall be more specifically determined pursuant 1o the calculations based on
the Actual Cost of the Parking Structure set forth 1n Section 1 sbove and shall be designated as
“Reserved Spaces” for PARTICIPANT.

(b) The COUNTY hereby grants to PARTICIPANT (including PARTICIPANTs agents,
employess, contractors, licensees, assignees, sublessees, transferees, representatives, guests,
customers, invitecs, or visitors), a license to use for the term of the A greement the Parking Rights as
defined ebove and more particularly sct forth in the diagram in Exhibit “C” attached hereto,  The
COUNTY and PARTICIPANT agree to coaperate in goed faith in determining a method for
designating the Reserved Spaces, and cnsuring that PARTICIPANTs rights to such Reserved
Spaces are protected and enforced. COUNTY and PARTICIPANT may also mutually egree to &
change in the locetion of Perticipant Perking Spaces.

5. Operations and Maintenance of Parking Structure.
(a} Operating Costs,

) Costs for the operations and maintenance of the Parking Structure (“Operating :
Costs™) are estimated at approximately Two Hundred Thousand Dollars ($200,000) per year. This
amount sha)] be determined with more specificity in an Operations and Use Agreement io be
enteved into in the future among COUNTY, CITY, PARTICIPANT and other participants. For
purposes of tis Agreement, Operating Costs shall include commercially reascnable expenses and
costs which COUNTY shall pay or become obligated to pay becavse of or in connection with the
ownership, operation, repair and/or maintenance of the Parking Structure, including, without
limitation: {A) all maintenance, janitorial and secunty costs; (B) costs for all matenials, supplies and
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equipment; (C) costs of waler, electncity, refuse collection, parking lot sweeping, landscaping, and
other milities and services relating to the Parking Structure; (DY) all costs of alterations or
improvernenis 10 the Parking Structure made to achieve compliance with any federal, state pnd local
law including, without tirmitation, the Americans with Disabilities Act (42 U.5.C. Section 12101 et
seq.) (*ADA'™, or to reduce Operating Costs or improve the operating efficiency of the Parking
Structure, all of which costs will be amortized over the useful life of such alterations or
mpravements as COUNTY shall reasonably determine; (E) costs for repairs. replacements, and
general maintenance of the Parking Structure, but excluding any repairs or replacements paid for
out of insurance proceeds or by other parties; (F) costs of maintaming machinery, equipment and
directional signege or other markers; and (G) any 1nsurance premiums that are specifically
allocatable 1o insunng the Parkang Structure.

Operating Costs shall not include (A) capital improvements (except as otherwise provided
above); (B) costs of special services rendered 1o other private participants (including
PARTICIPANT] for which a special charge is mode; (C) attomeys' fees and other expenses incurred
in connection with the Parking Structure or enforcing rules and regulations for the Parking
Structure; (D) depreciation or amortization, other than as specifically enumerated in the definition
of Operating Costs above; (E) nonrecurming cosis incurred to remedy defects in the original
construction of the Parking Structure; and (F) repairs or other work needed due to fire, windstorms,
or other casualty or cause to the extent COUNTY hes received insurance proceeds for such repairs
or other work. ’

(i)}  PARTICIPANT shall pay 10 COUNTY, “PARTICIPANT's Parking Percentage
Share” of the Opemating Costs on a bi-moenthly basis commencing on the first day of the first month
following the completion of the construction of the Parking, Structure. For purposes of this
Agreement, “PARTICIPANT s Parking Percentage Share™ shall mean the number of spaces
licensed to PARTICIPANT for its Parking Righis pursuant to this Agreement divided by the total
number of parking spaces ip the Parking Structure. 1f the number of spaces in the Parking Structure
or PARTICIPANT's Parking Rights are changed, then PARTICIPANT's Parking Percentage Share
shall be adjusted accordingly.

(iii)  The COUNTY shall be responsible for “*COUNTY's Parking Percentage Share” of
the Operating Casts. "COUNTY 's Parking Percentage Share™ shall mean the number of spaces
reserved for the COUNTY 's use pursuant to this Agreement divided by the total number of parking
spaces in the Parking Structure. I the number of spaces in the Parking Structure or the number of
COUNTY s reserved parking spaces are changed, then COUNTY s Parking Percentage Share shall
be adjusted accordingly.

{iv)  Nis undersipod among the parties that the CITY shall be responsible for a share of
the Operating Costs {0 be determined more specifically in a subsequent Operatons and Use
Agreement entered 1nto among the COUNTY, CITY, PARTICIPANTS and other participants;
provided however, that the extent of CITY s responsibility for a share of the Operating Costs as
determuned in the Operations and Use Agreement, shall have no effect on the caleulation of
PARTICIPANT's operating costs pursuant to Paragraph 5(a)(i1), above..

(v) COUNTY shall also establish a reserve fund in the amount of Thirty Thousand
Dollars ($30,000) annually comprised of proportionel contributions from COUNTY, CITY,
PARTICIPANT and other participants (“Reserve Fund™) for the duration of this Agreement for the
preventive maintenance, periodic repair, replacement of compenents, and related wmprovements of
the Parking Structure, which shall be contributed to proportionally by COUNTY, CITY,
PARTICIPANT, and other participents. The Parties agree to regularly nepgotiate and determine
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necessary adjustments to the amount of the Reserve Fund every five {5) yeers or more frequently as
necded for the duration of thus Agreement. The County Auditor-Contro]ler shall be responsible for
establishing and maintaining the Reserve Fund for the duration of this Agreement.

(vi) PARTICIPANT shall have the right to employ vendors and contractors for the
operations of the Parking Structure, including but not limited to valet operators.

{vii) Notwithstanding any terms or provisions of this Paragraph 5(a) to the contrary, in the
event that the COUNTY charpes the public to park in the Parking Structure {(“Public Parking
Fees”), the proceeds from such Public Parking Fees shall be used to pay the Operating Costs for the
Parking Structwre. To the extent that a portion of the Operating Costs are paid with the proceeds of
Public Parking Fees, the Operating Costs payable by COUNTY, CITY, and PARTICIPANT
pwsuent 1o this Paragraph 5(a} shall be offset such that each party shall only be responsible for their
parking percentage share of the remamning Operating Costs.

{b) Maintenance.

(1) Following completion of construction of the Parking Structure, the COUNTY shall
maintain the Parking Structure in good condition and repair consistent with cuslomary maintenance
practices. Any maintenance of improvement work performed oo the Parking Structure shall be
diligently performed and completed in a good, workmanlike and timely manner, and shall be
completed in such 8 manner as to returm the Parking Structure to no less than the same condition
that it was in prior to the commencement of such maintenance and repair work. The COUNTY
shall coordinate and rcasonably cooperate with the PARTICIPANT in performing the repair and
maintenance obligations described in this Agreement and shall give the PARTICIPANT reasonable
notice prior 1o commencing any repair or maintenance to the Parking Structure.

(i}  Any work done on the Parking Structure by the COUNTY shall be perforned in a
manner which causes the least interference reasonably possible, and reasoneble steps shall be taken
by COUNTY to ensure that the performance of such maintenance and repairs does not adversely
affect the PARTICIPANT.

(iif)  The parties to tus Agreement shall be required to contribute to the cost of any
meintenance as part of their respective obligations for Operating Costs, as described in Paragraph
5(a) above.

6. General Use Probibitions.

PARTICIPANT and COUNTY agree that in connection with and to the extent of the
PARTICIPANT s and COUNTY 's use and operation of the Parkang Structure, PARTICIPANT and
COUNTY will not:

{a} Creale, conse, maintain or permit any nvisaoce In or about the Parking Structure; or

(b) Commit or suffer to be comunitted any waste in or about the Parking Structure or the
Property; or

{c) Knowingly allow the Parking Structure to be used for any unlawful purpose; or

{d) Permit undue accumulations of garbage, irash, rubbish or any other refuse in the Parking
Structure; or ,

{¢) Cause ar permit ebnoxious odors to conanate from or be discharged in or from the Parking
Structure; or

(f) Create, cause, maintain or permil any noise or sound that is objectionable due lo
intermitience, beat, frequency, shrillness or loudness (excluding the occasional noise from an emant
car alarm); or
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{g) Create, reuse, maintain, or permit creation of any dust, dint, or fly ash in excessive
quantities; or

(h) Create, couse, maintain or permut any motor vehicle servicing, including but not limited to
the washing of cars, or repair shop that provides any such servicing.

7. Security; Enforcement.
The regular hours of operation of the Parking Structure by COUNTY shatl be set forth with

more specifiaity in an Operations and Use Agreement to be entered into among COUNTY, CITY,
PARTICIPANT end other participants in the future. The COUNTY shall provide security for the
Parking Structure for certain hours of operation of the Parking Structure, which shall be
substantially consisient with the level of service that COUNTY or CITY provides in other parking
structures in Downtown Napa, however, such provision of security may not be for the entire
duration of the operational hours of the Parking Structure referenced immediately above,
COUNTY will not provide security at other times even though the Parking Stucture is being used
for parking for public use. At PARTICIPANT's sole cost, PARTICIPANT may provide additional
security during bours in which the COUNTY is not providing secunity. The PARTICIPANT shall
coordipate any additional security it provides with the security the COUNTY provides and with
security for other participants in similar parking perticipant agreements.

The COUNTY and PARTICIPANT agree to coaperate in good faith in determining a method
for designating the Reserved Spaces, and ensuring that PARTICIPANT s rights to such Reserved
Spaces are protected and enforced.

8. Approvals of Transfers.

“Transfer” means: any total or partial sale, sublicense, assignment or copveyance, or any trust or
power, or any transfer in any other mode or form, of or with respect to this Agreement, of the
ownership in the Parking Rights or any interest therein, or any contracl or agreement to do any of
the same.

Subject to the terms and conditions of this paregraph, PARTICIPANT shall have the right to
Transfer its Parking Rights. Any Transfer not permtted by this paragraph shall be null and void. In
the event that PARTICIPANT desires to Transfer its Perking Rights, PARTICIPANT shall provide
COUNTY and CITY with thirty (30} days notice of any such Transfer, and such Transfer shall be
subject to the COUNTY s consent, which consent shall not be unreasonably withheld, conditioned
or delayed. Netwithstanding the foregoing, if each of the foliowing conditions are satisfied,
PARTICIPANT’s Transfer of its Parking Righis shall not be subject to COUNTY s consent.

(2) The transferee enters into an assignment and assumplion agreement with the
PARTICIPANT pursuant to which the transferee agrees to underiake the oblipations of
PARTICIPANT under this Agreement;

(b) The PARTICIPANT and the transferee execute and provide to the COUNTY documentation
reasonably satisfactory to the COUNTY of PARTICIPANT s assignment of the rights and
delegation of duties under this Agreement to the transferee;

(c) There is no uncured Event of PARTICIPANT Default under this Agreement; and

(d) Following any Transfer, PARTICIPANT musi remain in compliance with the C1TY s
parking requirements (as sct forth in applicable use permits, elc.) regarding the PARTICIPANT s
obligation 1o provide parking for the use of 1ts property

In addition to the foregoing terms and conditions regarding the PARTICIPANT s rights 1o
Transfer its Parking Rights, PARTICIPANT may assign its rights under this A greement, wjthout
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any approval of COUNTY or CITY, to any entity which 13 wholly owned by PARTICIPANT or by
a parent of a PARTICIPANT, or any entity in which PARTICIPANT or & parent of PARTICIPANT
has an equity interest end is a8 general or managing partner/member, and shall include any new or
existing entity 5o long as such entity is owned, controlled or managed by {or under conumon control
with) PARTICIPANT. No assignment by PARTICIPANT shall result in PARTICIPANT being
released from any obligations of PARTICIPANT to COUNTY under this Agreement.

9. Prohibited Epcumbrances.

PARTICIPANT shall not have the right to place or create any mortgage or deed of trust upon
the Parking Rights or the Property, or place or suffer to be placed upon the Parking Rights or
Property or any lien, levy or attachment or other encumbrance. Notwithstanding the foregoing, in
connection with obtaining financing related to PARTICIPANT s real property, PARTICIPANT
may assign its Parking Rights to a lender as additional security for the financing of such real
property. However, any such financing and assignment for security purposes shall require the
lender to be subject to all terms of thus Agreement.as of-the date of foreclosure (i.c., all obligatons
and restrictions related to PARTICIPANT's use of the Parking Structure).

Any such mortgage, lien, levy or attachment or other encumbrances prohibited by this paragraph
shall be deemed to be a violation of this covenant on the dzie of its exccution or filing of record,
regardless of whether or when it is foreclosed or otherwise enforced, unless PARTICIPANT shall,
within sixty (60) days of such dete of execution or filing of record, remove any such mortgage, lien,
fevy or atachment or other encumbrances.

10. Rigbts of Lenders.

I PARTICIPANT provides COUNTY with the name of any lender to whorn PARTICIPANT
has made a Trensfer, COUNTY shall give such lender notice of any default or failure by
PARTICIPANT under this Agreement and such lender shall have the right to cure such default or
failure within ninety (90) days following receipt of such notice of PARTICIPANT s default.

11. Transfer by the COUNTY.

At any time and without the consent of the PARTICIPANT, the COUNTY may Transfer its
rights and obligations under this Agreement so long as the transferee owns or has the righi to
aperate the Parking Structure, A transferee of COUNTY’'s rights and obligations under this
Agreement shall agree in writing to perform all ebligations of the COUNTY pursusant to the terms
of this Agreement, including without limitation, the obligation to maintain insurance on the Parking
Structure at such levels as are reasonable and customary for such property and improvements.

12. losurance.

COUNTY is a participant in & self-insurance program with casualty and excess liability
coverage limits up-io-Twenty-Five Million Dollars ($25,000,000) to cover any third-party claims for
damages against the COUNTY resulting from the operations of the Parking Structure. The
COUNTY also maintains first-party property insurance coverage in the amount of Seventy-Five
Million Dollars ($75,000,000) which includes earthquake and flood lisbiliry to cover any such
potential damage to the Parking Structure. The PARTICIPANT shall be named as an additional
insured for such policies. COUNTY shall maintain the sbove mentioned insurance for the duration

of this Agreement.
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However, in the event PARTICIPANT hires any vendor or contractor to perform any service in
connection with the operations of the Parking Structure including but not limited to velet senvaices,
PARTICIPANT shall, or require its vendor or cantractor to obtawn liability insurance with a
minimum of One Million Dollars ($1,000.000) of hability coverage to cover such vendors or
contractors. Such coverage shall be subject to the reasonable approval of COUNTY 's Risk
Manager and verified by eertificates of coverage. PARTICIPANT shall be named as an additional

insured for any such vendor or contractor insurance coverage.

13. Hold Rarmless/Defense/lademnification.

(a) To the full extent permitted by law, PARTICIPANT shall hold harmless, defend af its own
expense, and indemnify COUNTY and the officers, agents, employees and vohinteers of COUNTY
from any and all liability, claims, losses, damages or expenses, including reasonable attorney's fees,
for personal injury (including death) or damage 1o property, ansing from all acts or omissions of
PARTICIPANT ar its officers, agents, employees, volunteers, contractors and sub-contractors in
rendering services under this Agreement, excluding, however, such liability, claims, losses,
demages or expenses arising from the neghpence or willful acts of COUNTY or 1ts officers, agents,
employees or voluntecrs. Each party shall notify the other party immediately in writing of any
claim or damage related fo activities performed under this Agreemenl. The parties shall cooperaie
with each other in the inveshgaton and dispasition of eny claim anising out of the activities under
this Agreement, providing thet nothing shal] require either party te disclose any decuments, records
or communicahons that are protected under peer review privilege, attomey-client privilege, or
sHtorney work product privilege.

(b) To the full exient permitted by law, COUNTY shall hold barmless, defend st its awn
expense, and indernnify PARTICIPANT and ihe officers, agents, employees and volunteers of
PARTICIPANT from any and all Liability, claims, losses, damages or expenses, including
reasonable attorney's fees. for personal injury (including death) or damage to property, ansing from
all acts or omissions of COUNTY or its officers, agents, employees, volunteers, contractors and
sub-contractors in rendenng services under this Agreement, excluding, however, such liability,
claims, losses, damages or expenses arising from the negligence or willful acts of PARTICIPANT
or its officers, agents, employees or volunteers. Each party sheil notify the other party immediately
in writing of any claim or damage related to activities performed under this Apreement. The parties
shall cooperote with each ether in the investigation and dispesition of any claim arising out of the
activities under this Agreement, providing that nothing shall require either party to disclose any
documents, records or communications that are prolected under peer review privilege, attorney-
client privifege, or attomey work product privilege.

14. Termination for Cause.
If either party shall be in Default under this Agrecment and fail to cure such Default within

thirty (30) days of receipt of wntten nolice from the other party describing the nature of the Defauls,
the non-defaulling party may, in addition to any other remedies it may have, terminate this
Agreement by giving thirty (30) days prior written notice to the defaulting party in the manner set
forth in Paragraph 17 (Notices); provided, however, that if the nature of such Default is such that
the same is carshle bul cammot reasonably be cured within such thirty (30) day period, a party shall
not be deemed 10 be in Default if such party shall within such peried commence such cure, provide
reasonable written assurance of due performance and thereafier diligently and continually prosecote
the same to completion. COUNTY hereby autharizes the Napa County Executive Officer to make
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all decisions and take all actions required under this paragraph to terminate this Agreement on
behalf of COUNTY for cause

15, Default.

(a) The following shall constitute a “Default” by PARTICIPANT under this Agreement: a
failure by PARTICIPANT to observe and perform any material provision of this Agreemen to be
observed or performed by PARTICIPANT, where such failure continues for sixty (60) days after
notice thereof fom COUNTY provided, however, that if the natwre of the default is such that the
same is curable but cannot reasonably be cured within such sixty (60) dey period, PARTICIPANT
shall not be deemed to be in default f PARTICTPANT shall within such period commence with the
cure, provide reasonable wntien assurance of due performance and thereafier diligently and
continually prosecute the same to completion.

(b} The following shall constitute a “Default” by COUNTY under this Agreement: a failure by
COUNTY io obgerve and perform any material provision of this Agreement to be observed or
performed by COUNTY, where such failure continues for sixty {60) deys after notice thereof from
PARTICIPANT; provided, however, that if the nature of the default is such that the same is curable
but cannot reasonably be cured within such sixty (60) day period, COUNTY shall not be deemed to
be in defauit if COUNTY shali within such period commence with the cure, provide reasonable
written assurance of due performance and thereafier diligently and coptinually prosecule the same
o completion.

16. No Waiver.

‘The waiver by either party of any breach or viclation of any requirement of this Agreement shail
not be deernied to be a waiver of any such breach in the future, or of the breach of any other
requiremeni of this Agreement.

17. Notices.

All notices required or suthorized by this Agreement shall be in writing and shall be delivered in
person or by deposit in the United States mail, by certified mail, postage prepaid, retumn receipt
requesied. Any mailed notice, demand, request, consent, approval or communication that either
party desires to give the other party shall be addressed to the other party at the address sel forth
beiow. Either party may change its address by notifying the other party of the change of address.
Any notice sent by mail in the manner prescribed by this paragraph shall be deemed to have been
received on the date noted on the return receipt or five (5) deys following the date of deposit,
whichever is earlier.

COUNTY PARTICIPANT
Napa County Executive Officer Napa Riverfront LLC
1185 Third Street, Suite 310 Attn: Matt Connelly
Napa, Californis 94559 100 W. Cuiting Blvd.

Richmend, California 94804

18. Amendment/Modification. N
Except as specifically provided herein, this Agreement may be modified or amended only in
writing and with the prior written consent of bath parties.

CMTARINALO\NBmPkrCar\Nnra Rive rfroneChansel doc 10
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19. Interpretation; Yenue.

(a) Interpretation. The headings used herein are for reference only. The terms of the
Agreement are set gut 10 the text under the headings. This Agreement shall be governed by the laws
of the State of Califorma without regard to the choice of law or conflicts.

(b) Venue. This Agreement is made in Nopa County, California. The venue for eny legal
action in siate courl filed by either party to this Agreement for the purpose of interpreting or
enforcing any provision of this Agreement shall be in the Supenor Court of California, County of
Napa, a unified court. The venue for any {egal action in federal court filed by either party to this
Agreement for the purpose of interpreting or enforcing sny provision of this Agreement lying
within the jurisdiction af the federal courts shall be the Narthern Distnet of California. The
appropriate venue for arbitration, mediation or similar legal proceedings under this Agreement shall
be Napa County, Califorma; however, nothing in this sentence shall obligate either party to submit
to mediabion or arbitration any dispute arising under this A greement.

20. Compliance with Laws.
Except as to those matters that are the responsibility of the COUNTY, PARTICIPANT shall, at

PARTICIPANT's sole cost and expense, comply with and shall cause any of its managers,
employees or contractors o comply with all federal, state, county, municipal and other government
statules, laws, rules, orders, regulations and ordinances affecting the Property and the Parking
Structure, the use thereof, or construction thereon, 1o the extent of PARTICIPANT s use and
operation of the Parking Structure, excluding those which reguire the making of any structurat or
extraordinary chenges, whether or not any such siatutes, Jaws, rules, orders, regulations or
ordinances which may be hereafier enacled were within the contemplation of the parties at the tme
of execution of this Agreement, or involve a change of policy on the pert of the government body
enacting the same. County shall construct the facility to comply with all laws including the ADA
and shall keep the property in compliance with the ADA provisions to the expenditure of funds
which will be billed proportionately to the CITY, COUNTY and PARTICIPANTS.

21. Access to Records/Retention.
PARTICIPANT, or the duly authorized representatives thereof, shall have access to any books,

documents, papers and records of COUNTY which are directly pertinent to the subject matter of
this Agreement (including without imitation, records related lo Operating Costs) for the purpose of
making audil, examination, excerpts and ranscriptions.

22. Authority to Contract.
PARTICIPANT and COUNTY each warrant hereby that they are legally permitted and
otherwise have the authority to enter into and perform this Agreement.

23. Third Party Beneficiaries.
Nothing contained in this Agreement shall be construed to create any rights in third parties and
the parties do not intend to create such rights.

24. Attorney's Fees.
In the event that either party commences fegal action of any kind or character to either enforce

the provisians of this Agreement or to obtain damages for breach thereof, the prevailing party in
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such litigation shall be entitled to all costs and reasonable attorney’s fees incuired m connection
with such action.

25, Severability.

If any provision of this Apreement, or any portion thereof, is found by any court of competent
jurisdiction to be unenforceable or invalid for any reason, such provision shall be severable and
shall not in any way impair the enforceabnlity of any other provision of this Agreement.

26. Entirety of Controct.

This Agreement constitutes the entire agreement between the parties relating to the subject of
this Agreement and supersedes pl] previous agreements, promises, representalions, understandings
and negotiations, whether written or oral, among the parties with respect 1o the subject matter

hereof.

IN WITNESS WHEREOF, this Agreement was exccuied by the parties hereto as of the date

first sbove writiep,
NAPA RIVERFRONT LLC

A California Iimited liebility company

By:Channel Lumber Co. o California corporation,
Its Managing Member

3 -~

~

‘Massimo Delimons, Chairman

“PARTICIPANT™

COUNTY OF NAPA, a political subdivision of
the State of Caiifornia

Byl 25/‘” A ez fp ey Az

HAROLD MOSKOWITE, Chair of the Board of

Supervisors
“COUNTY™
ATTEST:
Clerk of the B f Supervisors
By: AFFROVED BY THE NAFA COUNTY
- BOARD GF SUFERVISORS
APPROVED AS TO FORM
OfMice of Copory Coumsed
By Kuishan Charrs (b ¢-shioyture}
Deie Drcember 20,2006
CADBOS\B-C\NamaPie GrrNaooRiverfron Chamme Ldoc 12
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EXHIBIT “A”

GRAPHIC DESCRIPTION OF THE PROPERTY
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EXHIBIT “B”

LEGAL DESCRIPTION OF PROPERTY

‘The project arca corndor is defined by 2 line of demarcation drawn parallel to the southeasterly line
of the parcel of land described in the Grant Deed filed January 15, 2003 and recorded a5 Document
No. 2003-0002112 in the office of the Recorder of Napa County, California and 20 fee! from the
southessterly face of the Napa County Hall of Justice Building. Said project demarcation line
extends to the northeasterly and southwesterly lines of the above mentioned parcel and is offset by
a parallel line 120.5 feet to the southeast also bounded by the extended northeasterly and
southwesterly lines of the above mentioned parcel.

The abave project erea comprises 50,614 squarc feet or 1.16 acres.
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Exhibit 1, I-} and 1-2, Page xv Page 83 of 132



ATTACHMENT 1

EXHIBIT “C”

DIAGRAM OF PARKING STRUCTURE SETTING FORTH NUMBER AND LOCATION OF
COUNTY, CITY. PARTICIPANT, AND OTHER PARTICIPANT PARKING SPACES

ANTICIPATED [IAGRAM OF PARKIWG STRUCTURE
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EXHIBIT D"

ESTIMATED TOTAL COST/PROJECT BUDGET WORKSHEET AS OF12/18/16

Item Amount

Construction $11,960,000

Constructios Contingency ) $ 1,196,000

Watry (County’s Architect) $ 469,200

County Project & Construction Mgumt, $ 490,000

Utility Fees, lospections, Labor Compliance, & Permits $ 520,000

County Public Works Admipistration $ 440000

Grand Total $15,075,200
:
i
1
|
]
|
i
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. ’ e
NAPA COUNTY AGREEMENT NO. (:7 7j
PARKING GARAGE PRIVATE PARTICIPATION AGREEMENT

THIS PARKING GARAGE FPRIVATE PARTICIPATION AGREEMENT {“Agreement™)
is made and entered into as of this 9th day of January, 2007, ("Commencement Date™) by and
between the COUNTY OF NAPA, a political subdivision of the Stale of California, heretnafier
referred 1o as “COUNTY ™", and NAPA MILL, LLC whose mailing address is 500 Main Street,
Napa, California 94559, hereinafier referred Lo os “PARTICIPANT.”

RECITALS

WHEREAS, COUNTY plans to construct & four level parking structure (“Parking Structure™)
located at the COUNTY superblock site hordered by Main, Fifth, Coombs and Third Streets in
Napa ("Property”) & graphic description of which is depicted in Exhibit “A” and a legal description
of which is attached hereto as Exhibit “B" both incorporated herein by reference which is
anticipaied to accommodate approximately four hundred sixty-six (466) spaces and cost
approximately Fifteen Million Seventy-Five Thousand Two Hundred Dollars (515,075,200) to
construct. A dingram of the Parking Structure which sets forth the anticipated number and location
of the PARTICIPANT, COUNTY and CITY Parking Spaces and ather participant pariang spaces,
based on tentative plan subject to change through the design build process, is attached hereto and
incorporaled herein as Extubit “C"™; and

WHEREAS, COUNTY antieipates using the design-bwild process in order to complete the
design and construction of the Parking Structure, with an anticipated coniraci award date of Spring
of 2007, and an snticipated completion of construction in the summer of 2008; and

WHEREAS, COUNTY plans to reserve approximately eighty-five (85} parking speces on the
fourth Ievel of the Parking Structure to be available for the sole use of COUNTY vehicles and have
one hundred fifteen (115) non-reserved parking spaces on {he second level of the Parking Structure

for employees end visitors; and

WHEREAS, COUNTY has entered tnio Napa County Agreement No. 6372 with the City of
Napa (“CITY "} by which CITY has agreed 10 participate in funding a portion of the Parking
Structure in return for a certain number of parking as designated in Exhibit “C™ referenced above;
and

WHEREAS, in order t0 optimize the utilization of the Property for the Parking Structure.
COUNTY anticipates entering into Parking Garage Participation Agreements with up o three
owners of property near the Parking Structure, by which the COUNTY may license vp to
approxintately one hundred thirty (130) parking spaces for use by such licensees (including
PARTICIPANT and or its ogents, employees, contraciors, hicensees, assignees, sublessees,
transferees, representatives, gueslts, customers, invitees, or visitors). Such spaces are in addition to
the COUNTY and CITY parking spaces referred to in the third and fourth recitals above; and
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WHEREAS, PARTICIPANT desires to purchase a license for the use of approximately forty-six
(46) parking spaces in the Parking Structure based on the terms and conditions set forth in this
Agrecement.

TERMS
NOW, THEREFORE, The parties agree as follows:

1. Contribution for Licensing Parking Spaces.

(a) PARTICIPANT shall make aveilable approximately One Million Five Hundred Dollars
($1,500,000) 10 the COUNTY for heensing certain parking spaces as more particularly described
herein within thirty {30) days efier execution of this Agreement. The estimated total cost of the
Parking Structure is Fificen Million Seventy-Five Thousand Two Hundred Dollars (815,075,200}
(“Estimated Total Cost™) and is set forth in more detail in Exhibit “D” attached hereto and
incorporated by reference hercin. The estimated cost per parking spoce, based on an estimated four
hundred sixty-six {466) spaces is Thirty-Two Thousand Three Hundred Fifty Dollars (832, 350).
The actual cost of the Parking Structure shall be the amount of the accepled design build proposal
received for the Parking Structure plus the combined estimated Three Million One Hundred Fifteen
Thounsand Two Hundred Dollars ($3,115,200) costs for the following items {to be determined
exactly and subject to adjustment after construction of the Parking Structure is complete):
construction contingency; County architect; County project and constniction management; utility
fees, inspections, labor compliance and permits; and County Public Works administration (" Actual
Cost™). The Actual Cost divided by the total number of parking spaces {466) equals the cost per
parking space. The cost per parking space multiplied by the number of Participant Parking Spaces
forty-six (46) equals the actual Participant contribution {“Actual Participant Contribution'). The
Actual Participant Contribution shatl be in the form of a letier of credit or equivalent financial
instrument, including bol not limited to & certificate of deposit, in e form reasonably suitable to the
COUNTY. COUNTY shall have the right to draw upon the funds in the letter of credil in
increments of up to Five Hundred Thousand Dollars (3500,000) as needed for the coustruction of
the Parking Structure; provided however, that COUNTY shall draw upon the funds provided by
COURNTY, CITY, and PARTICIPANT oniy after COUNTY has executed s construction contract
and construchon of the Parking Structure has commenced. COUNTY shall license approximately
forty-six (46) parking spaces (“PARTICIPANT Parking Spaces™) o PARTICIPANT in accordance
with the terms of this Agreement; provided, however, COUNTY s obligations may be terminated in
accordance with Paragraph F4, The location of the PARTICIPANT Parking Spaces has been
determined by COUNTY in consultation with the PARTICIPANT. A diagram of the Parking
Structure sets forth the number and location of the COUNTY, CITY, and PARTICIPANT Parking
Spaces and other participant parking in Exhibit “C” referenced above. In the evenl that any of the
one hundred fifieen (115) non-reserved parking spaces referred to in the third recita! nbove are later
converted to reserved spaces by COUNTY, PARTICIPANT Parking Spaces shall be relocated to
the second level of the Parking Structure,

(b) COUNTY shall keep PARTICIPANT reguiarly informed regarding the status of design of
the Parking Structure, PARTICIPANT may submit to COUNTY suggested modifications to the
design, and COUNTY shall reasonebly consider any such suggestions submitted by
PARTICIPANT.
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{c) After design-build bids are received by COUNTY, COUNTY shall provide PARTICIPANT
writien notice [“COUNTY Notice™) as to the Actual Total Cost of the Parking Structure (a8 defined
above}, and the cost per parking space, and whether COUNTY has sufficient funds available 1o
construct a Parking Structure which includes the PARTICIPANT Parking Spaces. If the COUNTY
Notice indicates that:

(i the cost per parking space is Thirty Three Thousand Dollars (333,000} or less,
COUNTY and PARTICIPANT shall meet and confer in & pood fmth effort to negotiate a
modification to this Agreement by which either PARTICIPANT s Contribution 15 decreased, or the
number of PARTICIPANT Parking Spaces is increased; of

(i)  he cost per parking space is greater than Thirty Three Thousand Dollars ($33,000),
then PARTICIPANT may either negotiate a modification to this Agreement with the COUNTY
regarding the Actual PARTICIPANT s Contribution and the number of PARTICIPANT s Parking
Spaces, or PARTICIPANT may terminate its obligations under this Apgreement by providing wntien
notice to COUNTY within thirty (30) days following receipt of the COUNTY Notice (in which
event the COUNTY shall not draw upon any of PARTICIPANT's source of funds, and the
COUNTY shall execute and deliver to PARTICIPANT end the issuer of the letter of credit such
documentation &s is reasonably necessary to cance] and temminate the same within 30 days of
PARTICIPANT's notice of termination).

Within sixty (60} days following receipt of the COUNTY Notice, except in the event of
PARTICIPANT s termination of this Agreement purseant ta Seclion 1{c)Xii} above,
PARTICIPANT and COUNTY shall execute an amendment to this Agreement indicating the
PARTICIPANT s total Contribution and the total number of Participant's Parking Spaces based on

the terms of this Section 1{c).

2. Term of the Agreement.
The term of this Agreement shall commence on the date of execution of this Agreement and

shall be for a term of fifty-five (55) years unless terminated earlier in accordance with Paregraph 14
(Termination for Cause), except that the obligations of the parties under Paragraph 13
(Indemnification} shall continue in full force and effect after said expiration date or early
terminatien dete in refation to acts or omissions cccuming prier to such dates.

3. Domage or Destruction of Parking Structure.
{(2) If the Parking Structure is damaged or destroyed by a casualty or sinilar event that results in

a reduction of Parking Rights, and less than fifty-five (55) years have elapsed from the f
Commencement Date, then the COUNTY shall make geod faith efforts to repair or replace the |
Parking Structure on the Property, provided the COUNTY has sufficient fupds for the repair or ;
replacement from insurance proceeds or from a third party source of funds., COUNTY represents i
that it participates in a self-insurance program as further described in Peragraph 12 below. J
(b) If the Parking Structure is damaged ar destroyed by a casvalty or simier event and fifty-five
(55} or more years have elapsed since the Cammencement Date, the COUNTY shall not be ]
obligated fo replace the Parking Structure.
(¢} Within one hundred twenty (120} days following the damage or destruction of the Parking ‘
Structure descnbed 1n subparagraph (), the COUNTY shall notify PARTICIPANT as to whether il
will replace the Parking Structure on the Property, or whether it Jacks sufficient funds for the repair !
or replacement thereaf. If the COUNTY does not elect to repair or replace the Parking Structure on
the Property, ether party may terminate this Agreement, in which event the COUNTY shall .l
I
f
|
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reimbiurse PARTICIPANT to the extent that PARTICIPANT did not realize the benchits of its
Contribution for the full term of this Agreement. By way of example, if PARTICIPANT
contributed One Million Dollars ($1,000,000), and the Parking Structure was damaged or destroyed
twenty-two (22) years into the fifiy-five (55) year term and the COUNTY ciected not 1o repeir or
replace the structure, FARTICIPANT would be entitled to a Six Hundred Thousand Dollors
{5600,000) reimbursement of ils Contribution, representing sixty percent (60%) of its original
contribution, based on the unevailability of Parking Rights for the remaining thirty-three (33} years,
(or sixty pereent (60%)) of the initial term of this Agreement.

(d} If the Parking Structure is damaged by ¢ cesuslty or similar event, during the period in
whicl the Parking Rights are reduced or unavailable, the COUNTY shall reimburse
PARTICIPANT on a pro-rata basis based on a calculation of the PARTICIPANT s cost per day for
such Parking Rights given the size of the Conlribution and term of the Agreement. Such refund
shall be the PARTICIPANTs sole remedy for the reduction or lack of availability of the parking
provided by the Parking Rights.

{2) After fifty-five (55) years have elapsed since the Conmmencement Date, COUNTY in its sole
discretiop may decide to discontinpe the bse of the Property for a Parking Structure. In such case,
COUNTY shall provide PARTICIPANT one hundred tweaty (120} days notice prior to the
expiration date of the Agreement. If aRer fifty-five (55) years have elapsed since the
Commencement Date, and COUNTY still desires to operste the Parking Structure, COUNTY and
PARTICIPANT agree lo negotiaie in good faith an extension of thus Agreement under the same
terms and conditions.

4. License for Parking Rights.

{a) “Padang Rights” shall mean PARTICIPANT's exclusive right to use of an estimated forly-
six (46) speces, which shall be more specifically determined pursuant to the calculations based on
the Actual Cost of the Parking Structure set forth in Section 1 above and shall be designated as
“Reserved Spaces™ for PARTICIPANT.

(b) The COUNTY hereby grants to PARTICIPANT (including PARTICIPANTs agents,
employees, contraciors, licensees, assigness, sublessees, transferces, representatives, guests,
cuslommers, invitees, or visilors), 8 license to use for the term of the Agreement the Parking Rights as
defined above and more particularly set forth in the diagram in Exhibit “C” attached hereto.  The
COUNTY and PARTICIPANT agree to cooperate in good faith in determining a method for
designeting the Reserved Spaces, and ensuring that PARTICIPANT s rights to such Reserved
Spaces are protected and enforced. COUNTY and PARTICIPANT may nlso mutvally apree to a
change in (he Jocation of Participant Parking Spaces.

5. Operations and Maintenance of Parking Structure.
(2} Operating Caosts.

) Costs for the eperations and maintenance of the Parking Structure (“Operating
Costs”) arc estimated at epproximately Two Hundred Thousand Dollars {5200,000} per year. This
amount shall be determined with more specificity in an Operations and Use Agreement to be
eplered into in the future among COUNTY, CITY, PARTICIPANT and other participants. For i
purposes of this Agreement, Operating Costs shall include commercially reasonnble expenses and
costs which COUNTY shall pay or become obligated to pay because of or in connection wath the
ownership, operation, repair and/or maintenance of the Parking Structure, including, without )
limitation: (A} ell maintenance, janitorial and security costs; (B) costs for all materials, supplies and
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equipment; (C} costs of waler, electricity, refuse collection, parking lot sweeping, landscaping, and
other utilities and services relating to the Parking Structure; (D] all ecosts of alierations or
improvements to the Parking Structure made to achieve compliance with any federzal, state and local
law including, without limitation, the Amencans with Disabilities Act (42 U.5.C. Section 12101 e
s5eq.) {*ADA"), or to reduce Operating Costs or improve the operating efficiency of the Parking
Structure, all of which costs will be amortized over the vseful life of such alterations or
improvements as COUNTY shall reasenably determine; (E) cosis for repairs, replecements, and
general maintenance of the Parking Structure, but exchuding any repairs or replacements paid for
out of insurance proceeds or by olher parties; (F) costs of mainteiming machinery, equipment and
directicnal signage or other markers, and (G) any insurance premiums that are specifically
allocatable 1o insuring the Parking Structure

Operating Costs shell not include (A) capital improvemenls {except as otherwise provided
sbove); {B) costs of special services rendered to other private participants (including
PARTICIPANT) for which a special charge is made; (C) attorneys' fees and other expenses incurred
in connection with the Parking Structure or enforcing rules and regulations for the Parking
Structure; (D) depreciation or amortization, other than as specifically emumerated in the definition
of Operating Costs above; {E) nonrecurring costs incurred to remedy defects in the original
construction of the Pardung Structure; and {F) repairs or other work needed due to fire, windstorms,
or other casualty or cause to the extent COUNTY has received insurance proceeds for such repairs
or other work.

(ii}  PARTICIPANT shall pay to COUNTY, “PARTICIPANT's Parking Percentage
Shere™ of the Operating Costs on a bi-maonthly basis commencing on the first day of the first month
following the completion of the construction of the Parking Structure. For purposes of this
Agreement, “PARTICIPANT's Parking Percentage Share” shall mean the number of spaces
licensed to PARTICIPANT for its Parking Rights pursuant to this Agreement divided by the total
number of parking spaces in the Parking Structure. If the number of spaces in the Parking Structure
or PARTICIPANT's Parking Rights are changed, then PARTICIPANT s Parking Percentage Share
shall be adjusted accordingly.

(iii}y  The COUNTY shall be respensible for “COUNTY s Parking Percentage Share” of
the Operating Costs. “COUNTY 's Parking Percentage Share™ shall mean the number of spaces
reserved for the COUNTY ’s use pursuant to this Agreement divided by the total number of parking
spaces in the Parking Structure. If the number of spaces in the Parking Structure or the number of
COUNTY s reserved parking spaces are changed. then COUNTY's Parking Percentage Sbare shall
be adjusted accordingly

(iv)  Itis understood emong the parties that the CITY shall be respensible for a share of
the Operating Costs 10 be determined more specifically in a subsequent Operations and Use
Agreement entered into among the COUNTY, CITY, PARTICIPANTS and other participants;
provided however, that the extent of CTTY s responsibility for a share of the Cperating Costs as
determined in the Operalions and Use Agreement, shall have no effect on the calculation of
PARTICIPANT s operaling costs pursuant to Paragraph 5(a)(i), above.. o

(v) COUNTY shall also establish a reserve fund in the emount of Thirty Thousand
Dollars (330,000) annually comprised of proportional contributions from COUNTY, CITY,
PARTICIPANT and other participants (“Reserve Fund™} {or the durption of this Agreement for the
preventive maintenance, perodic repair, replacement of components, and related improvements of
the Parking Structure, which shali be contributed to proportionafly by COUNTY, CITY,
PARTICIPANT, and other participants. The Parlies agree to regularly negotiate and determine
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necessary adjustments 1o the amount of the Reserve Fund every five (5) years or more frequently as
needed for the duration of this Agreement. The County Auditor-Controller shall be responsible for
establishing and mainteining the Reserve Fund for the duration of this Agreement.

{vi) PARTICIPANT shall have the right to employ vendors and coniractors for the
operations of the Parking Structure, including but not hmited to valet operators.

(vii} Notwithstanding any terms or provisions of this Paragraph 5(a} to the contrary, in the
event that the COUNTY charges the public to park in the Parking Structure {“Public Parking
Fees™), the proceeds from such Public Parking Fees shall be used to pay the Operating Costs for the

" Parkung Structure, To the extent thal a portion of the Operating Costs are paid with the proceeds of
Public Parking Fees, the Operating Costs payable by COUNTY, CITY, and PARTICIPANT
pursuant to this Paragraph 5(g) shall be offset such that each party shall only be responsible for their
parking percentage share of the remaining Operating Costs.

{b) Maintenance.

i} Following completion of construction of the Parking Structare, the COUNTY shall
maintain the Parking Siructure in good cendition and repair consistent with customary mainfenance
practices. Any maintenance or improvement work performed on the Parking Structure shall be
diligently performed and completed in a good, workmanlike and timely manner, and shall be
completed in such a manner as to return the Parking Structure to na less than the same condition
that it was in prior to the commencement of such maintenance and repair work. The COUNTY
shall coordinate and reasonably cooperate with the PARTICIPANT in performing the repeir and
maintenance obligations described in this Agreement amd shall give the PARTICIPANT reasonable
natice prior lo commencing any repair or maintenance to the Parking Siructure.

{ii}  Anywork donc on the Parking Structure by the COUNTY shall be performed in a
menner which causes the least interference reasonably possible, and reasonable steps shall be taken
by COUNTY to eosure that the performance of such maintenance and repairs does not adversely
affect the PARTICIPANT.

(1)  The parties 10 this Agreerpent shall be required 1o coptribute 1o the cost of any
meintenance as part of their respective obligations for Opernting Costs, as described in Paragraph
5(a) above.

6. General Use Prohibitions.

PARTICIPANT and COUNTY agree that in connection with and to the extent of the
PARTICIPANT's and COUNTY ’s use ard operation of the Parking Structure, PARTICIPANT and
COUNTY will not:

{e) Create, cause, maintain or permil any nuisance in or about the Parking Structure; or

(b) Commit or suffer to be committed eny waste in or about the Parking Structure or the
Property; or

(¢} Knowingly allow the Parking Structure to be used for any unlawful purpose; or

{d) Permit undue accumulations of garbape, trash, rubbish or any other refuse in the Parking
Structure; or -

{e) Cause or permit obnoxious odors to emanate from or be discharged in or from the Parking
Struchure; or

(f) Create, ceuse, maintain or permil any noise or sound that is objectionable due 1o
intermitience, best, frequency, shrillness or loudness (excluding the occasional noise from an errant
cor alarm); or
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{g)} Create, reuse, maintain, or permit creation of any dust, dirt, or fly ash in excessive
quantities: or

{(h) Create, cause, maimntain or permit any motor vehicle servicing, including but not limited to
the washing of cars, or repair shop thet provides any such servicing. ’

7. Security; Enforcement.
The regular hours of aperation of the Parking Structure by COUNTY shall be set forth with

more specificity in an Operations and Use Agreement to be entered inlo among COUNTY, CITY,
PARTICIFANT and other participants in the future. The COUNTY shall provide security for the
Parking Structure for certain hours of aperation of the Parking Structure, which shall be
substantially consistent with the level of service that COUNTY or CITY provides in other parking
structures in Downiown Napa; however, such provision of secunty may not be for the entire
duration of the operstional hours of the Parking Structure referenced immediately above.
COUNTY wiil not provide secunity at other 1imes even though the Parking Structure is being used
for parking for public use At PARTICIPANT's sole cost, PARTICIPANT may provide additional
security during hours in which the COUNTY is not providing security. The PARTICIPANT shall
coardinate any additional secunty 1t provides with the security the COUNTY provides and with
security for other participants in similar perking participant agreements.

The COUNTY and PARTICIPANT agree lo cooperate in good faith in determining a method
for designating the Reserved Spaces, and ensuring that PARTICIPANT's rights to such Reserved
Spaces are protected and enforced.

8. Approvals of Transfers.

“Transfer'” means: any total or partial sale, sublicense, assignment or conveyance, or any trust or
power, or any transfer in any other mode or form, of or with respect to this Agreement, of the
ownership in the Parking Rights or any interest therein, or any contract or agreement to do any of
the same.

Subject to the terms and conditions of this paragraph, PARTICIPANT shall have the right to
Transfer its Parking Rights. Any Trensfer not permitied by this paragraph shall be nul and void. In
the event that PARTICIPANT desires to Transfer its Parking Rights, PARTICIPANT shall provide
COUNTY end CITY with thirty (30) days notice of any such Transfer, and such Transfer shall be
subject to the COUNTY s consent, which consent shall not be unreasonably withheld, conditioned
or delayed. Notwithstanding the foregoing, if each of the following conditions are satisfied,
PARTICIPANTs Transfer of its Parking Rights shall not be subject to COUNTY "s consent:

(a) The transferee enters inlo an assignment and assumption agreement with the
PARTICIPANT pursuant to which the transferee agrees to underiake the obligations of
PARTICIPANT under this Agreement;

(b) The PARTICIPANT and the transferee execule and provide 1o the COUNTY documentation
reasonably setisfactory to the COUNTY of FARTICIPANT s assignment of the rights and
delegation of duties under this Agreement to the iransferce;

(c) There is no uncured Event of PARTICIPANT Default under this A greement; and

(d) Following any Transfer, PARTICIPANT must remain in compliance with the CITY's
parking requirements (as set forth in applicable use permils, etc.) regarding the PARTICIPANT s
obligation to provide parking for the use of its property.

In addition to the foregoing terms and conditions regarding the PARTICIPANT s rights to
Transfer its Parking Rights, PARTICIPANT may assign its rights under this A greement, without
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any approval of COUNTY or CITY, to any entity which is whally owned by PARTICIPANT or by
a pareot of a PARTICIPANT, or any entity in which PARTICIPANT or a parent of PARTICIPANT
has an equity interest and is a general or managing pariner/member, and shall include any new or
existing entity so long as such entity is owned, controlled or managed by (or under common control
with) PARTICIPANT. No essignment by PARTICIPANT shall result in PARTICIPANT being
released from any obligations of PARTICIPANT to COUNTY under this Agrecment.

9. Prohibited Encumbrances,

PARTICIPANT shall not have the right to place or create any martgage or deed of trust upon
the Parking Rights or the Properiy, or place or suffer to be pleced upon the Parking Rights or
Property or any licn, levy or atiachment or other encumbrance. Notwithstanding the foregoing, in
connection with obtaining financing related to PARTICIPANT s resl property, PARTICIPANT
may assign its Parking Rights 1o a lender as additional secunty for the financing of such real
property. However, any such financing and assignment for secority purposes shall require the
Jender to be subject to all terms of this Agreement es of the date of foreclosure (i.c., all obligations
and restrictions related to PARTICIPANT s use of the Parking Structure).

Any such mortgage, lier, levy or altachment or other encumbrances prohibited by this paragraph
shall be deemed to be & violation of this covenant on the date of its execution or filing of record,
regardless of whether or when it is foreclosed or otherwise enforced, unless PARTICIPANT shall,
within sixty {60) days of such daie of execution or fling of record, remove any such morigage, lien,
levy or attachment or other encumbrances.

10. Rights of Lenders.
If PARTICIPANT provides COUNTY with the name of any lender to whom PARTICIPANT

has made a Transfer, COUNTY shall give such lender notice of any default or failure by
PARTICIPANT under this Agreement and such lender shall have the right 1o cure such default or
failure within ninety (90) days following receipt of such notice of PARTICIPANT s default.

11. Transfer by the COUNTY,

At any time and without the consent of the PARTICIPANT, the COUNTY may Trensfer its
rights and obligations under this Agreement so long as the transferee owns or has the right to
operate the Parking Structure, A transferee of COUNTY s rights and obligations under this
Agreement shall agree in wrihing to perform al) obligations of the COUNTY pursuant to the tenns
of this Agreement, inchuding without limitation, the obligation to ma:ntain insurance on the Parking
Structure at such levels as are reasonable and customary for such property and improvements.

12. Insuronce,

COUNTY is a participant in a self-insurance program with casualty and excess liability
coverage limits up to Twenty-Five Million Dollars ($25,000,000) to cover any third-party claims for
damages against the COUNTY resulting from the aperations of the Parking Structure. The
COUNTY also maintains first-party property insurence coverape in the amount of Seventy-Five
Million Dollars ($75,000,000} which includes earthquake and floed liability to cover any such
potential damage to the Parking Structure. The PARTICIPANT shail be named as an additiona]
insured for such policies. COUNTY shall maintein the above mentioned insurance for the duration

of this Agreement.
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However, in the event PARTICIPANT hires any vendor or contractor to perform any service in
connection with the operations of the Parking Structure including but not lirited 10 valet services,
PARTICIPANT shall, or require its vendor or contractor 1o obtain liability insurance with a
minimum of Cne Million Dollars (3],000,000) of hability coverage to cover such vendors or
contractors. Such coverage shall be subject 10 the reasonable approval of COUNTY s Risk
Manager and verified by certificates of coverage. PARTICIPANT shall be named as an additional
insured for any such vendor or contractor insurance covernge.

13. Hold Harmless/Defense/lndemnification.

{8} To the full extent permitted by law, PARTICIPANT shall hold harmless, defend a1 its cwn
expense, and indemnify COUNTY and the officers, agents, employees and volunteers of COUNTY
from any end ai] Hability, clamns, losses, damages or expenses, including reasonable attomey's fees,
for personal injury (including death) or damage to property, ansing from all cis or omissions of
PARTICIPANT or its aofficers, apents, employees, volunteers, contractors and sub-contractors n
rendering services under this Agreemeat, excluding, however, such hability, claims, losses,
damages or expenses arising from the negligence or willful acts of COUNTY or its officers, agents,
employees or volunteers. Each party shall noufy the other party immediately in writing of any
claim or damage related to aclivilies performed under this Agreement. The parties shall cooperale
with each other in the investigation and disposition of any claim arising out of the activities under
this Agresment, providing that nothing shall require either party to disclose any documents, records
or communications that are protected under peer review privilege, altomney-client privilege, or
attorney work product privilege.

{b) To the full extent permitted by law, COUNTY shall hold harmless, defend at 1ts own
expense, and indemnify PARTICIPANT and the officers, agents, employees and volunteers of
PARTICIPANT from any and all liability, claims, losses, damages or expenses, including
reasonable attorney's fees, for personal injury (including death} or damage (o property, ansing from
all acts or omissions of COUNTY ar its officers, agents, employees, volunteers, contractors and
sub-contraciors in rendering services under this Agreement, excluding, however, such liability,
claims, losses, damages or expenses ansing from the nepligence or willful acts of PARTICIPANT
or its officers, agents, employees or volunteers. Each pany shall notify the other party immediately
in writing of any claim or damage related to activities performed under this Agreement. The parties
shal! cooperate with each other in the investigation and disposition of any claum ansing out of the
ectivities under this Agreement, providing thet nothing shall require either party to disclose any
documents, records or communications that are protected under peer review privilege, attomey-
client privilege, or attorney work product pnvilege.

14. Termination for Canse.

If either party shall be in Default under this Agreement and fail to cure such Default within
thirty (30) days of receipt of written notice from the other party desenbing the nature of the Default,
the non-defaulting party may, in addition to any other remedies it may have, terminate this
Agreement by giving thirty (30) days prior written notice 1o the defsuling party in the manner set
forth in Paragraph 17 (Notices); provided, however, that if the nature of such Defaull is such that
the same is curable but cannot reasonably be cured within such thirty (30) day period, a party shall
not be deemed 1o be in Default if such panty shall within such penod commence such cure, provide
reasonable written assurance of due performance and thereafier diligently and continuaily prosecute
the same to completion. COUNTY hereby authorizes the Napa County Executive Officer to make
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all decisions and take all actions required under this parograph to terminate this Agreement on
behalf of COUNTY for cause.

15, Default.

(a) The following shall constitute a “Default” by PARTICIPANT under this Agreement: a
failure by PARTICIPANT io observe and perform any material provision of this Agreement o be
ohserved or performed by PARTICIPANT, where such failure continues for sixty (60) days afier
notice thereof from COUNTY; provided, however, that if the nature of the default is such that the
same s cureble but cannot reasonably be cured within such sixty (60) day period, PARTICIPANT
shall not be deemed to be in default if PARTICIPANT shall within such period commence with the
cure, provide reasonable written assurance of due performance end thereafter diligently and
continually prosecute the seme to completion.

{b) The following shall constitute a “Default” by COUNTY under this Agreement: a failure by
COUNTY 1o observe and perform any material provision of this Agreement 1o be observed or
performed by COUNTY, where such faiture continues for sixty (60} days afier notice thereof from
PARTICIPANT; provided, however, that if the nature of the default is such that the same is curable
but cannot reasonably be cored within such sixty (60) day period, COUNTY shall not be deemed to
be in default if COUNTY shall within such period commence with the cure, provide reasonable
wntien assurance of due performance end thereafter diligently and continually prosecute the same
1o completion.

16. No Walver.

The waiver by either party of any bresch or violation of any requirement of this Agreement shall
nol be deemned 1o be a waiver of any such breach in the future, or of the breach of any other
requirement of this Agreement.

17. Notices.

All notices required or authorized by this Agreement shall be in writing and shall be delivered in
person or by deposit in the United States mail, by certified mail, postage prepaid, return receipt
requesied. Any mailed notice, demand, request, consent, approval or communication that either
party desires to give the other party shall be addressed to the ather party at the address set forth
below. Either party may change its address by notifying the other party of the change of address.
Any notice sent by mail in the manner prescribed by this paragreph shail be deemed to have been
received on the dete noted on the return receipt or five {5) days following the date of deposit,
whichever is easrlier.

COUNTY PARTICIPANT
Napa County Executive Officer Napa Mill, LLC
1195 Third Streel, Suite 310 Attn: Harry Price
Napa, California 94559 500 Main Street

Napa, California 94559

18. Amendment/Modification.
Except as specifically provided herein, this Agreement may be medified or amended only in
writing and with the prior wnitien consent of both parties.
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19. Interpretation; Yenue.

(8) Interpreiation. The headings used herein are for reference only. The terms of the
Agreement are set out in the lext under the headings. This Agreement shall be poverned by the laws
of the State of California without regard to the choice of law or confhcts.

{b) Venue. This Agreement 1s made in Napa County, California. The venue for any legal
action in staje court filed by either party to this Agreement for the purpose of interpreting or
enforcing any provision of this Agreement shall be in the Superior Court of California, County of
Napa, 8 unified court. The venue for any legal action in federal court filed by either party to this
Agreement for the purpose of interpreting or enforeing any provision of this Agzeement lying
within the jurisdiction of the federal courts shall be the Northern Dastrict of California. The
appropriate venue for arbitration, medjetion or similar legal proceedings under this Agreement shall
be Napa County, California; however, nothing 1n this sentence shall obligate either party to submit
to mediation or arbitration any dispute ensing under this Agreement.

20. Compliance with Laws.
Except as to those matters that are the responsibility of the COUNTY, PARTICIPANT shall, at

PARTICIPANT s sole cost and expense, comply with and shall cause any of its managers,
employees or contractors to comply with all federal, state, county, municipal and other government
statutes, laws, rules, orders, regulations and ordinences affecting the Property and the Parking
Structure, the use thereof, or construction thereon, fo the extent of PARTICIPANT s use and
operation of the Parking Structure, excluding those which requirte the making of any structural or
extraordinary changes, whether or not any such statutes, Jaws, rules, orders, regulations or
ordinances which may be hereafier enacted were within the contemnplation of the parties at the time
of execution of this Agreement, or invelve a change of policy on the part of the povernment body
enacting the same. County shall construct the facility to comply with all laws including the ADA
and shall keep the property in compliance with the ADA provisions to the expenditure of funds
which will be billed proportionately to the CITY, COUNTY and PARTICIPANTS.

21. Access to Records/Retention.
PARTICIPANT, or the duly authorized representatives thereof, shall have access to any books,

documents, papers and records of COUNTY which are directly pertinent to the subject matter of
this Agreement (including without limitation, records related to Operating Costs) for the purpose of
making sudit. £xamination, excerpts and transcriptions.

22, Authority to Contract.
PARTICIPANT and COUNTY each watrant hereby that they are legally permitied and

otherwise have the authority to enter into and perform this Agreement.
23. Third Party Beneficiaries.
Nothing contoined in this Agreement shal! be construed to ereate any rights 1n third parties and

the parties do not intend to create such rights.

24. Attorney's Fees,
in the event that either parly commences legel action of any kind or charecter lo either enforce

ihe provisions of this Agrecment or to obtein damages for breach thereof, the prevailing party in
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such litigation shall be entitled to all costs and reasonable attorney’'s fees incurred in connection

with such action.

25, Severability.

If any provision of this Agreement, or any portion thereof, is found by any court of competent
jurisdiction to be unenforceable or invalid for any reason, such provision shall be severable and
shall not in any way ismpair the enforcenbility of any other provision of this Agreement.

26. Entirety of Contracl.

This Agreement constitutes the enlire agreement between the parties relating to the subject of

this Agreement and supersedes oll previous agreements, promises, representations, understandings

and negoliations, whether written or oral, among the parties with respect to the subject matter

herecf.

IN WITNESS WHEREQF, this Agreement was executed by the parties herelo as of the date

first above wnitien.

ATTEST:

C]%lhe Board of Supervisors
By:

[

APFROYED AS TO FORM
Office of Counly Coursel

By- Krison Choor (by ¢-siemomwrt)
Dave [rcomber 27,2006
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NAPA MILL, LLC, by its managing member, Napa
Mill Development Company, 8 Californie Limited
Partnership

/":/ . - B 7——
By __ L850 F Sl e
Harry T. Price, General Partner

“PARTICIPANT"

COUNTY OF NAPA, a political subdivision of
the State of California

sy 2 AP welocc
HAROLD MOSKOWITE, Chair of the Board of
Supervisors

“COUNTY™

AFPROVED BY THE NAPA COHINTY
BOARD OF SUPERYISORS
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EXHIBIT “A™

GRAPHIC DESCRIPTION OF THE PROPERTY
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EXHIBIT “B”

LEGAL DESCRIPTION OF PROPERTY

The praject arep corridor is defined by a line of demarcation drawn paralle] to the southensterly line
of the parcel of 12nd described in the Grant Deed filed Janvary 15, 2003 and recorded as Document
No. 2003-0002112 in the office of the Recorder of Napa County, California and 20 feet from the
southeasterly fzce of the Napa County Hall of Justice Building. Said project demarcation line
extends to the northeasterly and southwesterly lines of the above mentioned parcel and is offset by
a parallel line 120.5 feet 10 the southeast also bounded by the extended northeasterly and
southwesterly lines of the sbove mentioned parcel.

The above project aren comprises 50,614 square feel or 1.16 acres.
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EXHIBIT“C”

DIAGRAM OF PARKING STRUCTURE SETTING FORTH NUMBER AND LOCATION OF
COUNTY, CITY, PARTICIPANT, AND OTHER PARTICIPANT PARKING SPACES
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EXHIBIT "D"

ESTIMATED TOTAL COST/PROIECT BUDGET WORKSHEET AS OF12/18/16

Item Amount

Construction 311,960,000
Construction Contingency $ 1,196,000
Watry (County’s Architect) £ 469,200
County Project & Construction Mgmt. § 490,600
Utility Fees, Inspections, Labor Compliance, & Permits $ 520,000
County Public Works Administration $ 440,000
Grand Totai $15,075,20G

|
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ATTACHMENT 1

NAPA COUNTY AGREEMENT NO. {27 / {’/-)

PARKING GARAGE PRIVATE PARTICIPATION AGREEMENT

THIS PARKING GARAGE PRIVATE PARTICIPATION AGREEMENT (“Agreement™)
is made and entered inte as of this 9th day of Jenuary, 2007, (*Commencement Date™) by and
between the COUNTY OF NAPA. o political subdivision of the State of Califormia, hereinafier
referred 1o as “CQUNTY™. and ANDREA SCHRADER whase mailing address is P.O. Box 188,
Napa. California 94559, hereinafier referred to as “PARTICIPANT.”

RECITALS

WHEREAS, COUNTY plans to construct a four level parking structure (“Parking Struciure™)
located at the COUNTY superblock site bordered by Main, Fifth, Conmbs and Third Streets in
Napa {“Properiy™} a graphuc description of which 15 depicted in Exhibil “A™ and a legal description
of which is attached hereln as Exhibit “B” bath incarporated herein by reference which is
anticipaled 1o accommeodate approximately four hundred sixty-six (466) spaces and cost
approximately Fifteen Million Seventy-Five Thousand Two Hundred Dollars {315.075,200) to
constiuct. A diagram of the Parking Structure which sets forth the anticipated number and location
of the PARTICIPANT, COUNTY and CITY Parking Spaces and ather parficipant parking spaces,
based on ientative plan subject 10 change through the design build process, is atiached hereto and
incoerporated herem as Exhibit *C”; and

WHEREAS, COUNTY anlicipates using Lhe design-build process in order 1o complete the
design and construction of the Parking Structure, with an anticipated contract award date of Spring
of 2007, and an anticipaied completion of construction in the summer of 2008; and

WHEREAS, COUNTY plans (o reserve approximately eiphty-five (85} parking spaces on the
fourth fevel of the Parking Structure 1o be available for the sole use of COUNTY vehicles and have

one hundred fifteen (115) non-reserved perking spaces on the second level of the Parking Structure
for employees and visitors; and

WHEREAS, COUNTY has entered into Napa County Agreement No. 6372 with the City of
Napa ("CITY"} by which CITY has agreed to participate in funding a portion of the Parking
Structvre in return for @ certain pumber of parking as designated in Exhibit “C” referenced above:

and

WHEREAS, in order to optimize the utilization of the Praperty for the Parking Structure,
COUNTY anticipales entering inta Parking Garage Participation Agreements with up to three
owners of property near ihe Parking Structure, by which the COUNTY may license up to
approximately one hundred thinty (130} parking spaces for use by such licensees (inctuding
PARTICIPANT and ar its agenls, employees, centractors. licensees, assignees, sublessees.
ransferees. representatives, guesls, customers, invitees, or visitors). Such spaces are in addition to
the COUNTY and CITY parking spaces referred 1o in the third and fourth recitals above; and
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WHEREAS, PARTICIPANT desires to purchase a license for the use of approximately twenty-
eight (28} parking spaces in the Parking Structure based on the terms and conditions set forh in this

Apgreement ~

TERMS
NOW, THEREFORE, The parties agiee as follows

1. Contributien for Licensing Parking Spaces.

{a) PARTICIPANT shall make availahle approximately Nine Hundred Thousand Dollars
($900,000) to the COUNTY for licensing cenain parking spaces as more particularly described
herein within thirty (30) days afier execution of this Agreement. The estimated tota) cost of the
Parking Structure is Fifteen Million Seventy-Five Thousand Two Hundred Dollars ($15,075,200)
[“Estimated Total Cost™) and 1s set fonth in more deiail in Exhibit “ID” aftached hereto and
incorporated by reference herein. The estimated cost per parking, space, bused on an estmated four
hundred sixty-six {£66) spaces is Thiny-Two Thousand Three Hundred Fifty Dellers (332,350).
The actual cost of the Parking Structure shall be the amount of the accepted design build proposal
received for the Parking Structure plus the combined esttmated Three Miltion One Hurdred Fifleen
Thousand Two Hundred Dollars ($3,115,200) casis for the following items (1o be detenmined
exactly and subject 1o adjustment after construction of the Parking Structure is complete):
construction contingency; County archiect, County project and construction management; utility
fees, inspections, [abor compliance and permits; and County Public Works administzation (“Actual
Cost”™). The Actual Cost divided by the (otal number of parking spaces (466) equals the cost per
parking space. The cost per parking space multiplied by the number of Participant Parking Spaces
twenty-¢ight (28) equals the actual Participan! contribution {“Actual Participant Contribution™).
The Actua] Participant Contributien shall be in the form of a letter of credit or equivalent financial
instrumenl, including but not limited to a cenificate of deposit, in a form reasonably suitable to the
COUNTY. COUNTY shall have the right to draw upon the funds in the letter of credit in
increments of up to Three Hundred Thousand Dollars (3300,000) os needed for the construction of
the Parking Structure; provided however, that COUNTY shail draw upon the funds provided by
COUNTY, CITY, and PARTICIPANT only after COUNTY has executed a construction contract
and construction of the Parking Structure has commenced. COUNTY shall license approximately
twenty-eight (28) parking speces {“PARTICIPANT Parking Spaces™) to PARTICIPANT in
accordance with the terms of this Agreement; provided, however, COUNTY''s obligations may be
terminated in accordance with Peragraph 14. The location of the PARTICIPANT Perking Spaces
hes been determined by COUNTY in consultation with the PARTICIPANT. A diagram of the
Parking Structure sets forth the number and location of the COUNTY, CITY, and PARTICIPANT
Parking Spaces and other participant parking in Exhibit “C” referenced above. In the event thal any
of the one hundred ffteen (115) non-reserved parking spaces referred (o in the third recital above
are later converted 1o reserved spaces by COUNTY, PARTICIPANT Parking Spaces shall be
relocated to the second level of the Parking Structure,

{b) COUNTY shall keep PARTICIPANT regularly informed reparding the status of design of
the Parking Structure, PARTICIPANT may submit to COUNTY suggested modifications to the
design, and COUNTY shall reasonably consider any such suggestions submitted by
PARTICIPANT.
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(c} Afier design-build bids are recerved by COUNTY, COUNTY shall provide PARTICIPANT
writlen notice (“COUNTY Notice™) as to the Actual Total Cost of the Parking Structure {as defined
above). and the cost per parking space, and whether COUNTY has sufficient funds available to
canstruct a Parking Structure which includes the PARTICIPANT Parking Spaces. If the COUNTY
Notice indicates that'

(1) the cost per parking space is Thirty Three Thousand Dollars (§33,000) or less,
COUNTY and PARTICIPANT shall meet and confer in a good faith effort to nepotiate a
medification lo this Apreement by which either PARTICIPANT's Cantribution is decreased, or the
number of PARTICIPANT Parking Spaces is increased; or

(i)  the cos! per parking spoce is greater than Thirty Three Thousand Dollars ($33,000),
then PARTICIPANT may enher negotiale a modification 1o this Agreement with the COUNTY
regarding the Actual PARTICIPANT's Contribution and the number of PARTICIPANT s Parking
Spaces, or PARTICIPANT may 1erminate its obligations under this Agreement by providing written
notice to COUNTY within thirty {30) days following receipt of the COUNTY Natice (in which
event the COUNTY shall not drew upon any of PARTICIPANT's source of funds, and the
COUNTY shall execute and deliver to PARTICIPANT and the issuer of Ihe letier of credit such
documentation as 1§ repsonably necessary to cancel and terminate the same within 30 days of
PARTICIPANT's netice of 1ermination).

Within sixty (60} days following receipt of the COUNTY Notice, except in the evenl of
PARTICIPANT s termination of this Agreement pursuant (o Section 1{c)(ii) above,
PARTICIPANT and COUNTY shall execute an amendment 1o this Agreement indicating the
PARTICIPANT s 1otal Contribution and the total numnber of Participant’s Parking Spaces based on

the terms of this Section 1{c)

2. Term of the Agreement.
The term of tus Agreement shall commence on the date of execution of this Agreement and

shall be for a term of [ifty-five {55) years unless terminated earlier 1n aceerdance with Paragraph 14
{Terminaiion for Cause), excepi that the obligations of the parties under Paragraph 13
{Indemnification) shall continue in full force and effect afier said expiration date or early
termination date mn relation to acls or emissions accurring prior o such dates.

3. Damage or Destruction of Parking Structure.

{a} If the Parking Structure is damaged or destroyed by n casually or similar event that resulis in
e reduction of Parking Rights, and less than fifty-five (55) years have elapsed from the
Commencement Date, then the COUNTY shall make good faith efforts to repair or replace the
Parking Structure on the Property, provided the COUNTY has sufficient funds for the repair or
replacement fTom insurance proceeds or from a third party source of funds. COUNTY represents
that it participates in a self-insurance program as further described in Paragraph 12 below.

(b} If the Parking Structure is damoged or destroyed by a casualty or similar event and fifty-five
(55} or mare years have elapsed since the Commencement Date, the COUNTY shall not be
obhgaled 1o zeplace the Parking Structure.

(c) Within ane hundred twenty (120) days following the damage or destruction of the Parking
Structure described in subparagraph (a}, the COUNTY shall notify PARTICIPANT as to whether 1t
will replace the Parking Structure on the Property, or whether it lacks sufficient funds for the repair
or replacement thereof 1f the COUNTY does nol elect to repair or replace the Parking Structure on
the Property, either party may terminate this Agreement, in which event the COUNTY shall
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reimburse PARTICIPANT io the extent that PARTICIPANT did not realize the benefits of its
Contribution for the ful tern of this Agreement. By way of example, if PARTICIPANT
contributed Cne Million Dollars (51,000,000, and the Parking Structure was damaged or destrayed
twenty-two (22) years into the hifty-five (55) year term and the COUNTY elected not to repair ot
replace the structure, PARTICIPANT would be entitled to a Six Hundred Thousand Dollars
(3600,000) reimbursement of its Contribution, representing sixty pereent (60%) of its origine)
contribution, based on the unavailability of Parking Rights for the remaining thirty-three (33) years,
(or sixty percent (60%)) of the initial term of this Agreement.

{d) If the Parking Structure is damaged by a casualty or similar event, during the period in
which the Parking Rights are reduccd or unavailable, the COUNTY shall reimburse
PARTICIPANT on a pro-rala basis based on a calculation of the PARTICIPANT s cos! per dey for
such Perking Rights given the size of the Contribution and term of the Agreement. Such refund
shall be the PARTICIPANT'S sole remedy for the reduction or lack of availability of the perking
provided by the Parking Rights.

(e) Afier ffty-five (55) yeass have elapsed since the Commencement Date, COUNTY in its sole
discretion may decide to discontinue the use of the Property for a Parking Structure. In such case,
COUNTY shall provide PARTICIPANT one hundred twenty (120) days notice prior to the
expiration date of the Agreement. If after fifty-five (55} years have elapsed since the
Commencesent Date, and COUNTY still desires to operate the Parking Structure, COUNTY and
PARTICIPANT apree 10 negotiate in good faith an exiension of this Agreement under the same
terms and conditions.

4. License for Parking Rights.

(n) “Parking Rights™ shall mean PARTICIPANT s exclusive right to use of an estimated
twenty-gight (28) spaces, which shall be more specifically determined pursuant to the calculations
based on the Actual Cost of the Parking Structure set forth in Section 1 above and shall be
designated as “Reserved Spaces” for PARTICIPANT.

{b) The COUNTY hereby grants to PARTICIPANT (including PARTICIPANT's agents.
employees, contractors, licensees, assipnees, sublessees, transferces, representatives, guests,
customers, invitees, or visilors), a license 10 use for the 1enm of the Agreement the Parking Rights as
defined above and more particularly set forth in the diagrem in Exhibit “C” attached hereto. The
COUNTY and PARTICIPANT agree 10 cooperate in good faith in determining a method for
designating the Reserved Spaces, and ensuring that PARTICIPANT s rights to such Reserved
Spaces are protected and enforced. COUNTY and PARTICIPANT may also mutually agree to a
change in the location of Participant Parking Speces.

5. Operations ond Maintenance of Parking Structure.
{a) Operaiing Casts.

(i) Casls for the aperations and maintenance of the Parking Structure (“Operating
Cosis™) are estimated at approximately Two Hundred Thousand Dollars ($200,000) per year. This
amount shall be determined with more specificity in an Operations and Use Agreement 1o be
entered into in the fulure among COUNTY, CITY, PARTICIPANT and other participants. For
purposes of this Agreement, Opersiing Costs shall include commercially reasonable expenses and
costs which COUNTY shall pay or become obligated 1o pay because of or in connection with the
ownership, eperntion, repair and/or maintenance of the Parking Structure, including, without
limitation: {A} all maintenance, janitorial and security costs; (B} costs for ail materials, supplies and
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equipment; (C) costs of water, electricity, refuse collection, parking lot sweeping, landscaping, and
other utilities and services relating to the Parking Structure; (I3} all costs of alterations or
improvemenis 1o the Parking Strecture made 10 achieve compliance with any federal, state and Jocal
law including, withou! limitation, the Americans with Disabilities Act (42 U.S.C. Section 121{1 e
seq.) (*ADA™, or to reduce Operating Costs or improve the operating efficiency of the Parking
Structure, all of which costs will be amoriized over the useful life of such alterations or
impravemenis as COUNTY shall reasonably determine; {E) costs for repairs, replacements, and
general meimenance of the Parking Structure, but excluding any repairs or replacemenis paid for
out of insurance proceeds or by other parties; (F) costs of maintaining machinery, equipmen and
directional signage or other markers; and (G) any 1nsurance premums that are specifically
allocatable to insuring the Parking Structure.

Operating Costs shall not include (A) capitat improvements (except as atherwise provided
above); (B} cosis of special services rendered to other private participants {including
PARTICIPANT) for which a special churge is made; (C) wilumeys' fzes and other expenses incurred
in connection with the Parking Structure or enforcing rules and regulations for the Parking
Structure; (D) depreciation or amoriization, other than as specifically enumerated in the definition
of Operating Costs above, (E) norwecurring cosis incurred 10 remedy defects in the original
construction of the Parking Structure; and (F) repairs or other work needed due 1o fire, windstorms.
or other casualty or cause to the extent COUNTY has received insurance proceeds for such repairs
or other work.

(li)  PARTICIPANT shall pay to COUNTY, “PARTICIPANT’s Parking Percentage
Share” of the Operating Cosls on a hi-monthly basis commencing on the first day of the first month
following the completion of the construction of the Parking Structure  For purposes of this
Apreement, “PARTICIPANTs Parking Percentage Share” shall mean the number of spaces
licensed to PARTICIPANT for its Parking Rights pursuant to tlus Agreement divided by the toial
number of parking spaces in the Parking Structure. If the number of spaces in the Parking Structure
or PARTICIPANT s Parking Rights are changed, then PARTICIPANT s Parking Percentage Share
shall be adjusted accordingly,

(1ii)  The COUNTY shall be responsible for “COUNTY's Parking Percentage Share” of
the Operating Costs. “COUNTY s Parking Percentage Share” shatl mean the number of spaces
reserved for the COUNTY's use pursuant to this Agreement divided by the 1otal number of parking
spaces in the Parking Structure, If the number of spaces in the Parking Structure or the number of
COUNTY s reserved parking spaces are changed, then COUNTY 's Parking Percentage Share shall
be ndjusted accordingly.

{iv) It is understocd among the partics that the CITY shall be responsible for a share of
the Operating Costs to be determined more specifically in a subsequent Operations and Use
Agreement entered into among the COUNTY, CITY, PARTICIPANTS and other participants;
provided however, that the extent of CITY s sesponsibility for a share of the Operating Costs as |
determined in the Operations and Use Agreement, shall have no effect on the colculaion of ]
PARTICIPANT's operating costs pursuant 1o Paragraph 5(a)ii), above.

(v) COUNTY shall also establish a reserve fund in the emount of Thiny Thousand
Dallars ($30,000) annually comprised of proportional contributions from COUNTY, CITY,
PARTICIPANT and other participants (“Reserve Fund”} for the duration of this Agreement for the
preventive maintenance, periodic repair, replacement of componenis, and related improvements of
the Parking Structure, which shall be coniributed lo proportionzlly by COUNTY, CITY,
PARTICIPANT, and other participants The Parties agree to regularly negotiate and determine
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necessary adjustments to the amount of the Reserve Fund every five {5} years or more frequenily as
needed for the duration of this Agreement  The County Anditer-Controller shall be respensible for
establishing and maintaining the Reserve Fund for the duration of this Agreement.

(vi)  PARTICIPANT shall have the right to employ vendors and contractors for the
operalions of the Parking Structure, including but not limited 1o valel operators.

{(vii) Notwithstanding any terms or provisions of this Paragraph 5(a) to the contrary, in the
event that the COUNTY charges the public 10 park in the Parking Structure (“Public Parking
Fees™), the proceeds from such Public Parking Fees shall be used 1o pay the Operating Costs for the
Parking Structure. To the extent thei a pertion of the Operating Costs are pamid with the proceeds of
Public Parking Fees, the Operating Costs paysble by COUNTY, CITY, and PARTICIPANT
pursuant to this Paragraph 5(a) shal) be offset such that each party shall only be responsible for their
parking percentage share of the remaining Operating Costs.

(b) Mainienance.
$)) Following completion of construction of the Parking Structure, the COUNTY shall

maintain the Parking Structure in good condition and repair consisient with customary maintenance
praclices. Any maintenance or improvement work performed on the Parking Structure shall be
diligently performed and completed in a pood, workmanlike and 1imely manner, and shall be
completed in such a manner as to return the Parking Struclure 10 no less than the same condition
thay it was in prior to tbe commencement of such maintenance and repair work. The COUNTY
shall coordinate and reasonably cooperate with the PARTICIPANT in performing the repair end
maintenance obligations described in this Agreement and shall give the PARTICIPANT reasonable
notice prior to commencing any repair or mainienance to the Parking Struenure,

(i1} Any work done on the Parking Structure by the COUNTY shal) be performed in 2
manner which causes the least interference reasonably possible, and reasonable steps shall be 1aken
by COUNTY to ensure that the performance of such maintenance and repairs does not adversely
affect the PARTICIPANT.

{iii)  The parties 1o this Agreement shall be required 1o contribule 1p the cost of any
maintenance as part of their respective obligations for Operating Costs, as descnbed in Parapraph
5{(a) above.

6. General Use Prohibitions,

PARTICIPANT and COUNTY agree that in connection with and (o the extent of the
PARTICIPANT's and COUNTY s use and operation of the Parking Structure, PARTICIPANT and
COUNTY will not:

{a) Create, cause, maimain or permit any nuisance in or about the Parking Structure; or

(b) Commit or suffer to be committed any waste in or about the Parking Structure or the
Property; or

(c) Knowingly allow the Parking Structure 1o be used for any unlawful purpose; or

(d) Permit undue accumulations of garbage, trash, rubbish or any other refuse in the Parking
Structure; or

(€} Cause ar permit obnoxious odors to emangte from ar be discharged m or fram the Parking
Structure; or

(I} Create, cause, maintain or permit any noise or sound that is objectionable due to
intermittence, best, frequency, shrillness or lowdness (excluding the oceasional noise from an errant
car alarmj; or
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(g) Create, reuse, maintain, or permit creation of any dust, dint, or {ly ash in excessive
quantities; or

(h) Create, cause, maintain or permit any motor vehicle servicing, including but not bimited to
the washing of cars, or repair shop that provides any such servicing.

7. Security; Enforcement.
The regular hours of aperation of the Parking Structure by COUNTY shall be set forth with

more specificity in an Operations and Use Agreement 10 be entered into among COUNTY, CITY,
PARTICIPANT and ather panicipants in the future. The COUNTY shail provide security for the
Parking Structure for certain hours of operation of the Parking Structure, which shall be
substantially consisient with the level of service that COUNTY or CITY provides in other parking
structures in Downtown Napa; however, such provision of security may not be for the entire
duration of the operational hours of the Parking Structure referenced immediately above.
COUNTY will not provide security at other imes even though the Parking Structure is being used
far parking for public use. A1 PARTICIPANT's scie cost, PARTICIPANT may provide additional
security during hours in which the COUNTY is not providing security. The PARTICIPANT shall
coordinate any additional security it provides with the security the COUNTY provides and with
security for other participants in similar parking participant agreements.

The COUNTY and PARTICIPANT agree to cooperate in good faith in determining a method
for desipnating the Reserved Spaces, and ensuring that PARTICIPANT s rights to such Reserved
Spaces are protected and enforced.

8. Approvalks of Trapsfers.
“Fransfer” means: any total or partial sale, sublicense, assignment or conveyance, or any frust or

power, or any transfer in any other mode or form, of or with respect to this Agreement, of the
ownership in the Parking Rights or any interest therein, or any contract or agreement to de any of
the same,

Subject 10 the 1erms and conditions of this paragraph, PARTICIPANT shall have the right to
Transfer its Parking Rights. Any Transfer not permitied by this paragraph shall be null and void. In
the cvent that PARTICIPANT desires to Transfer its Parking Rights, PARTICIPANT shall provide
COUNTY and CITY with thirty (30) days potice of any such Transfer, and such Transfer shall be
subject 1o the COUNTY s consent, which consent shall not be unreasonably withheld, conditioned
ar delayed. Notwithstanding the foregoing, if each of the following conditions are salisfied,

PARTICIPANT's Trans{er of its Parking Rights shall not be subject to COUNTY 's consent:

{a) The transferee enters into an assignment and assumption agreement with the
PARTICIPANT pursuani to which the ransferee agrees to undertake the obligations of
PARTICIPANT under this Agreement;

(b} The PARTICIPANT and the transferee execute gnd provide to the COUNTY documentation !
reasonably satisfaclory ta the COUNTY of PARTICIPANT's assignment of the nights and :
delegation of duties under this Agreement to the transferee, i

(c) There 15 no uncured Event of PARTICIPANT Default under this Agreement; and I

(d} Following any Transfer, PARTICIPANT musi remain in compliance with the CITY's |
parking requiremenis {as set forth in applicable use permits, elc.) regarding the PARTICIPANT s .
obligation to provide parking for the use of its properry.

In addition to the foregoing lerms and conditions regarding the PARTICIPANT s rights ta ;
Trensfer its Parking Rights, PARTICIPANT may assign its rights under this Agreement, without l
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any approval of COUNTY or CITY, to eny entity which is wholly owned by PARTICIPANT or by
a parent of a PARTICIPANT, or any entity in which PARTICIPANT or & parent of PARTICIPANT
has an equity interest and is a general ar managing partner/member, and shali include any new or
existing enlity so long as such entity 15 gwned, controlled or managed by (or under common control
with} PARTICIPANT. No assignment by PARTICIPANT shall resull in PARTICIPANT being
released from any obligations of PARTICIPANT to COUNTY under this Agreement.

9. Prohibited Encumbrances.

PARTICIPANT shall not have the right to place or create any mortgage or deed of trust upon
the Parking Rights or the Property, or place ot suffer 1o be placed upon the Parking Rights or
Property or eny lien, levy or atiochmeni or other encumbrance. Notwithstanding the foregoing, in
connection with obtaining financing rejated to PARTICTPANT s real propecty, PARTICIPANT
may essign its Parking Rights 1o a lender as additional security for the financing of such real
property. However, any such financing and assignment for security purposes shall require the
lender t0 be subject to all terins of this Agreement as of the date of foreclosure (i.¢., all obligations
and restnctions related 10 PARTICIPANT s use of the Parking Structure]).

Any such mortgage, lien, levy or attachment or other encumnbrances prohibited by this paragraph
shail be deemed to be a violation of this covenant on the date of its execution or filing of record,
regardless of whether or when it is foreclosed or otherwise enforced, unless PARTICIPANT shall,
within sixty (60) days of such date of execution or filing of record, remove any such mortgage, lien,
levy or attachment or other encumbrances.

10. Righis of Lenders.
If PARTICIPANT provides COUNTY with the name of ay lender to whom PARTICIPANT

has madc a Transfer, COUNTY shell give such lender notice of any default or failure by
PARTICIPANT under this Agreement and such lender shall have the right io cure such default or
failure within ninety (30} days following receipt of such notice of PARTICIPANT s default,

11. Transfer by the COUNTY.
At any time and without the consent of the PARTICIPANT, the COUNTY may Transfer its

rights and obligations under this Agreement 50 long as the transferee owns or has the right to
operate the Parking Structure. A transferse of COUNTY s rights and abligations under this
Agreement shall agree in writing 10 perform all obligations of the COUNTY pursuant to the icoms
of this Agreement, including without limitation, the obligation to maintain insurance on the Parking
Structure at such levels as are rezsonable and customary for such property and improvements.

12. Insvrapee,
COUNTY iz a pariicipant in a self-insurance program with casualty and excess Hability
coverage limits up to Twenty-Five Million Dollars (325,000,000} to cover any third-party claims for
damages apainst the COUNTY resulting from the operations of the Parking Structure, The
COUNTY also maintsins first-party property insurance coverage in the amount of Seventy-Five
Millron Dollars {375,000,000) which includes sarthquake and flood liability 1e cover any such
potential damage to the Parking Structure. The PARTICTPANT shall be named as an additional \
msured for such policies. COUNTY shall meintain the above mentioned insurance for the duration i

of this Agreement.
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However, in the event PARTICIPANT hires any vendor or cantracior to perform any service in
connechions with the operations of the Parking Structure including but not himited to valet services,
PARTICIPANT shall, or require its vendor or contractor 1o obiain liability insurance with a
minimum of One Million Dellars ($1,000,000) of liability coverage to cover such vendors or
contractors. Such coverage shall be subject to the reasonable approval of COUNTY s Risk
Manager and verified by certificates of coverage. PARTICIPANT shall be narned as an additional
insured for any such vendor or contracior insurance cOverage.

13. Hold Harmless/Delense/lndemnification.
{8) To the full extent permitted by law, PARTICIPANT shall hold harmless, defend at its own

expense, and indemnify COUNTY and the officers, agents, employees and volunteers of COUNTY
from any and al} liability, claims, losses, damages or expenses. including reasonable attorney's fees,
for personal injury {including death) or damage to propenty, anising from 8l) acts or omissions of
PARTICIPANT o1 its officers, agents, employees, volunteers, contraciors and sub-contraciors in
rendering services under this Agreemnent, excluding, however, such liebility, clzims, losses,
darnages or expenses arising from the neglipence or willful acts of COUNTY or its officers, agents,
emplayees or volunieers. Each party shall notify the ather party immediately in writing of any
claim or damage related to activities performed under this Agreement. The pariies shall cooperate
with each other in the investigation and dispesition of aoy claim prising out of the activities under
this Agreement, providing that nothing shall require either pany to disclose any documents, records
or communications that are protected under peer review privilege, attorney-client privilege, or
attorney wark product privilege.

(b) To the full extent permitted by law, COUNTY shal! hoid harmless, defend at its own
expense, ond indemnify PARTICIPANT and the officers, agents, employees and volunteers of
PARTICIPANT from any and all hability, claims, losses, damages or expenses, inchuding
reasonable attorney's fees, for personal injury (including death) or damage 1o property, arising from
all acts of omissions of COUNTY or its officers, agents, employees, volunieers, contractors and
sub-centraciors in rendering services under this Agreement, excluding, however, such liability,
claims, logses, damages or expenses arising from 1he neglipence or willful acts of PARTICIPANT
or its officers, npents, employees or volunteers. Each party shall notify the other party immediately
in writing of any claim or damage related 1o activities performed under this Apreement. The parties
sholl cooperate with cach other in the investigation and disposition of any claim arising out of the
activities under this Agreement, providing that nothing shall require either party to disclose any
documents, records or communications that are protecled under peer review privilege, attomey-
client privilege, or attarney waork preduct privilege.

14. Termination for Cause.

If exther parly shall be in Defoult under this Agreement and fail 1o cure such Defeult within
thirty (30) days of receipf of writien notice from the ather pasty describing the nature of the Default,
the non-defaulting party may, n addition to any other remedies it may have, terminate this
Agreement by giving thirty (30) days prior written notice 1o the defaulting party in the manner set
forth in Paragraph 17 (Notices), provided, however, that if the nature of such Default is such thet
the same i5 cerable but cannot reasonably be cured within such thirty (30) day period, a party shall
not be deemed to be in Default if such party shall within such period commence such cure, provide
reasonable written assurance of due performance and thereafier diligently and continually prosecute
the same 10 completion COUNTY hereby avtherizes the Napa County Execuotive Officer 1o make

O\ DBOS8 -C\NopaPEgGarSchruder doc 9 1 a
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all decisions and 1ake all actions required under this paragraph to terminate this Agreement on
behalf of COUNTY for cause.

15, Defaull.

(a) The following shall constitute o “Default” by PARTICIPANT under this Agreement: a
failure by PARTICIPANT to observe and perform any material provision of this Agreement to be
gbserved or performed by PARTICIPANT, where such failure continues for sixty (60) days after
notice thereof from COUNTY; provided, however, that if the nature of the default is such that the
same is curable bul cannot reasonably be cured within such sixty (60) day peried, PARTICIPANT
shall not be deemed 10 be in default if PARTICIPANT shall within such period commence with the
cure, provide reasonable writien essurance of due performance and thereafier diligently and
continuelly prosecute the same to completion.

{b) The following shall constitute & “Defanlt™ by COUNTY under this Agreement: a foilure by
COUNTY 10 observe and perform any material provision of this Agreement to be cbserved or
performed by COUNTY, where such failure continues for sixty {60) days afier notice thereof from
PARTICIPANT; provided, however, that if the nature of the default is such that the same i3 curable
but cannot reasonably be cured within such sixty (60) day period, COUNTY shall not be deemed to
be in default if COUNTY shall within such period commence with the cure, provide reasonable
written assurance of due performance end thereafier diligently and continually prosecute the same
to completion.

16. No Waiver.

The waiver by either party of any breach or violation of any requirement of this Agreement shall
nol be deemed to be a waiver of any such breach in the future, or of the breach of any other
requirement of this Agreement.

17. Notices.

All notices required or authorized by this Agreement shall be in writing end shall be delivered in
person or by deposit in the United States mail, by certified mail, postage prepaid, return receipt
requested. Any mailed notice, demand, request, consent, approval or communicetion that either
party desires to give the other party shall be addressed 10 the other party al the address set forth
below. Either party may change its address by notifying the other pariy of the change of address.
Any notice sent by mail in the manner prescribed by Lhis paragraph shell be deemed o have been
received on the date poted on the retum receipt or five (5) days following the date of deposit,
whichever is earlier.

COUNTY PARTICIPANT
Napa County Executive Officer Andrea Schrader
1195 Third Street, Suite 310 P.O. Box 388
Napa, California 94559 Napa, California 94559

18. Amendment/Modification.
Except as specifically provided herein, this Apreemem may be modified or amended only in
writing and with the prior written consent of hoth parties.

CARBOS\E-C\NapoPk g GanSchruuk doc 10 i L.‘.’
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19. Interpretation; YVenne.

(a) Interpretation. The headings used herein are for reference only The terms of the
Apreement are set gut in the 1ext under the headings. This Agreement shall be governed by the laws
of the Siate of Cadifornie without regard 10 the choice of Jaw ar conflicts.

(b) Yenue. This Agreement is made in Napa County, California. The venue for any legal
action in state court filed by cither party to this Agreement for the purpase of interpreting or
enforcing any pravision of this Agreement shall be in the Superior Count of California, County of
Napa, a unified court. The venue for any legal acuon in federal coun filed by either party 1o this
Agreement for the purpose of interpreting or enforcing any provision of this Agreement lying
within the jurisdiction of the federal courts shall be the Norihern District of California. The
appropnate venue for arbitration, medialion or similar legal proceedings under this Agreement shalf
be Napa County. California; however, nothing in this sentence shall obligate either party to submit
to mediation ar arbitration any dispute arising under this Agreement.

20. Compliance with Laws.

Except a5 to those matters Lhet are the responsibility of the COUNTY, PARTICIPANT shall, at
PARTICIPANT's sole cost and expense, comply with and shall cause any af its managers,
employees or contractors 1o comply with all federal, state, county, municipal and other governmem
starutes, Jaws, rules, orders, regulaiions and ordinances affecting the Property and the Parking
Structure, the use thereof, or construction thereon, to the extent of PARTICIPANT s use and
operation of the Parking Structure, exciuding those which require the making of any stuctural or
extraordinary changes, whether or not any such statutes, laws, rules, orders, regelations or
ordinances which may be hercafter enacted were within the contemplation of the parties af the time
of execution of this Agroement, or invalve a change of policy on the part of the government body
enacting the same. County shall construct the facility to comply with all taws including the ADA
and shall keep the property in compliance with the ADA provisions to the expenditure of funds
which will be billed proportionately to the CITY, COUNTY and PARTICIPANTS.

21. Access to Records/Retention.

PARTICIPANT, or the duly awthorized representatives thereof, shall have access 1o any books,
documents, papers and recards of COUNTY which are directly pertinent 1o the subject matter of
this Agreement (including without limitation, records related to Operating Cests) for the purpose of
making audit, examination, excerpts and transcriptions.

22. Authority to Contracl,
PARTICIPANT and COUNTY each warrant hereby thai they are legally permitted and

otherwise have the authority 1o enter into and perform this Agreement

23. Third Party Beneficiaries.
Nathing contained in this Agreement shall be construed (o create any rights in third parties and

the parfies do not intend to create such rights.

24. Attorney's Fees.
In the event that either party commences fcgal action of any kind or character to either enforce

the provisions of this Agreement or 1o obtain damages for breach thereof, the prevailing party in

<B\DABOSAB-L\Napoelk gl Schraser doc 11 { J
1-4

. - .. Page 120 of 132
Exhibit 1, 1-1 and 1-2. Page Iii



ATTACHMENT 1

such litigation shall be entitled to all costs and reasonable attomney's fees incurred in connection
with such sction.

25. Severability.
If any provision of th1s Agreement, or any portion thereof, is found by any count of competent

jurisdiction 1o be unenforceable or invalid for any reason, such provision shall be severable and
shall not in any way impeir the enforceability of any other provision of this Agreement.

26. Entirety of Confract.
This Agreement constitutes the entire agreement between the parties relating to the subject of

this Agrecment and supersedes all previous agreements, promises, representations, understandings
and negotiations, whether written or oral, among the parties wath respect to the subject matter
hereof.

1IN WITNESS WHEREOF, this Agicement was executed by the parties hereto as of the dale
first above written.

By

-Andrca Sclpfédcr

“PARTICIPANT™

COUNTY OF NAPA, a political subdivision of
the Stare of Califomia

& -, " ] A
By "//5/55 ic"(f{) Wffﬁﬁﬂftt/?}?
HARQLD MOSKOWITE, Chair of the Board of
Supervisors

“COLIN’TY”

ATTEST:
Clerk of the Board of Supervisors

By:

APPROYED BY THE NAPA COUNTY
BOARD OF SUPERVISORS

AFPROVED ASTO FORM 7
Offite of County Counsch . f - ‘f -¢7 i
Ic

By. Krishm Cheor by ¢-signuiure) :
Proc / ~
Dute Decembey 37,2006 L i o
tyClerk of
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EXHIBIT “A™

GRAPHIC DESCRIPTION OF THE PROPERTY
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EXHIBIT “B”

LEGAL DESCRIPTION OF PROPERTY

The project area cormidor is defined by u hne of densarcation drawn pareilel 1o the southeasterly line
of the parce! of land described in the Grant Deed {iled January 15, 2003 and recorded as Document
Ng. 2003-0002112 in the office of the Recorder of Napa County, California and 20 feet from the
southeasterly face of the Napa County Hall of Justice Building. Said project demarcation line
extends to the northcasierly and southwesterly Hines of the above mentioned parcel and is offset by
a parallel line 120.5 feet to the southeast also bounded by the extended northeasterly and
southwesterly lines of the above mentioned parcel.

The above project area comprises 50,614 square feet or 1.36 acres.
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EXHIBIT C"

DIAGRAM OF PARKING STRUCTURE SETTING FORTH NUMBER AND LOCATION OF
COUNTY. CITY, PARTICIPANT. AND OTHER PARTICIPANT PARKING SPACES
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EXHIBIT “D”

ESTIMATED TOTAL COST/PROJECT BUDGET WORKSHEET AS OF12/18/16

Ite Amount

Construction £11,960,000
Construction Contingency 5 1,196,000
Watry (County’s Architect) £ 469,200
County Project & Construction Mgmt. 5 490,000
Utility Fees, Inspections, Labor Compliance, & Permits § 520,000
County Public Works Administration $ 440,000
Grand Total $15,075,200
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Mailing Address:

CITY Of NAPA PO Box 660

Napa, California 94559-0660
{707) 257-9503

FAX # (707) 257-9534
www.cityotnapa.org

March 27, 2009

Ms. Andrea Schrader
P.O. Box 388
Napa, CA 94559

Re: Operations and Use Agreement for the Fifth Street Parking Garage; City
Agreement No. 9831: County Agreement No. 7191

Dear Ms. Schrader

Enclosed please find an original of the above-referenced agreement for your
records.

Very truly yours,

A (s

Legal Secretary
Enclosure

ce. Jennifer La Liberte
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955 School Street

CITY Of NAPA Mailing Address:
PO Box 660
Napa, California 94559-0660
(707) 257-9503
FAX # (707) 257-9534
www._cityetnapa.org

March 27, 2009

Mr. Harry Price
Napa Mill, LL.C
500 Main Street
Napa, CA 94559

Re: Operations and Use Agreement for the Fifth Street Parking Garage; City
Agreement No. 9831; County Agreement No. 7191

Dear Mr. Price:

Enclosed please find an original of the above-referenced agreement for your
records.

Very truly yours,

il

Legal Secrefary
Enclosure

cc. Jennifer La Liberte
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Mailing Address:

CITY of NAPA e

Napa, California 94559-0660
(707) 257-9503

FAX # (707) 257-9534
www.cilyoinapa.org

March 27, 2009

Mr. Massimo Desimoni
Channel Properties, Inc.
100 W. Cutting Boulevard
Richmond, CA 94804

Re: Operations and Use Agreement for the Fifth Street Parking Garage; City
Agreement No. 9831; County Agreement No. 7191

Dear Mr. Desimoni:

Enclosed please find an original of the above-referenced agreement for your
records.

Very truly yours,

ANDY C.
Legal Secrétary

Enclosure

cC. Jennifer La Liberte
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