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EXHIBIT C 
THE CITY OF NAPA’S 

ADDENDUM TO THE SETTLEMENT AGREEMENT AND RELEASE 
 

THIS ADDENDUM TO THE SETTLEMENT AGREEMENT AND RELEASE is 
approved and entered into by the City of Napa, a Participating Agency of the Napa County Flood 
Control and Water Conservation District (“Plaintiff” or “Napa”).  

RECITALS 

A. WHEREAS, on or about July 17, 2008, Napa and other Plaintiffs filed a civil 
action against the Department of Water Resources (“DWR”) in the Superior Court of California 
for the County of Sacramento (the “Court”), Case No. 34-2008-00016338 CU-BC-GDS, and on 
or about March 2, 2009 the Court granted Intervenors’1 Motion to Intervene in the action (the 
complaint and the complaint in intervention are collectively referred to as the “Action”); 

B. WHEREAS, Napa and each of the other Plaintiffs and Intervenors has a contract 
with DWR for a supply of water from the State Water Project (“SWP”) which existing contracts 
are referred to as the “SWP Contracts” or “Water Supply Contracts”; 

C.  WHEREAS, the Plaintiffs, DWR, and Intervenors (collectively “Parties”) claims 
in the Action relate to disputes over the meaning of the Water Supply Contracts regarding 
Plaintiffs’ claimed rights to water under their Contracts pursuant to Water Code section 11460, 
et seq., and section 10505, commonly referred to as the “area of origin statutes”; 

D. WHEREAS, each Party disputes the interpretation of the SWP Contracts 
advanced by the other Parties, and DWR and Intervenors dispute whether any of the Plaintiffs 
have established area of origin rights and each Party denies that any other Party is entitled to any 
relief based on the claims alleged in the Action;  

E. WHEREAS, the Parties wish to compromise, resolve, settle, and terminate any 
and all of the disputes or claims in the Action on terms and conditions set forth herein (the 
“Settled Disputes and Claims”).  The Settled Disputes and Claims include any and all disputes or 
claims related to whether any Plaintiff is entitled to a preference in water deliveries from the 
SWP under the terms of the existing SWP Contracts;  

F. WHEREAS, the Parties and Participating Agency represent that they understand 
they are waiving significant legal rights by signing the Settlement Agreement and Release and 
this Addendum, and each Party in no way admits responsibility for debts, liability, and/or 
obligations owed to any other Party or third parties, and this Agreement is made in a spirit of 
compromise for the sole purpose of avoiding the uncertainties and expenses of litigation with 
respect to the Settled Disputes and Claims; 

1   The Intervenors include the following State Water Project (“SWP”) contractors: Alameda County Flood Control 
and Water Conservation District, Zone 7, Alameda County Water District, Antelope Valley-East Kern Water 
Agency, Castaic Lake Water Agency, Central Coast Water Authority, Coachella Valley Water District, Kern County 
Water Agency, Metropolitan Water District of Southern California, Mojave Water Agency, Palmdale Water District, 
San Gorgonio Pass Water Agency, Santa Clara Valley Water District, and Tulare Basin Water Storage District.  
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G. WHEREAS, the Parties to the Action wish to compromise, resolve, settle, and 
terminate any and all of the disputes or claims in the Action on terms and conditions set forth in 
the attached Settlement Agreement and Release dated     ;   

H. WHEREAS, the City of Napa is a Participating Agency of Napa and has an 
agreement with Napa for a supply of SWP water; 

I.  WHEREAS, the Settlement Agreement and Release may affect the amount of 
SWP water delivered to the City of Napa pursuant to its contract with Napa, and the Settlement 
Agreement and Release contains limitations on additional water supplies for Napa and the City 
of Napa; and 

J. NOW, THEREFORE, in consideration of the mutual covenants contained herein, 
and intending to be legally bound hereby, the City of Napa acknowledges and agrees to the 
following:  

AGREEMENT 

1. Recitals Incorporated.  The recitals set forth above, including all definitions therein, are 
expressly incorporated as terms of this Agreement. 

2. Limitations on Additional Water Supplies and Remedies.  The City of Napa agrees to 
abide by the limitations and waivers set forth in subsection 2.2 of the Settlement Agreement and 
Release as if it were a party thereto, and acknowledges the default and remedies provisions set 
forth in section 5 of the Settlement Agreement and Release.  Subsection 2.2 and section 5 of the 
Settlement Agreement and Release provide as follows:  

2.2 Limitations on Additional Water Supplies:  Except as expressly provided for herein, 
in consideration of the mutual agreements contained in this settlement agreement, 
and for the term of the existing SWP Contract and any renewal thereof (including 
during or as a result of any contract extension negotiations), Napa agrees to the 
following limitations: 

2.2.1 Napa shall not claim any preference or priority under Article 18(a) of the 
existing SWP Contract. 

2.2.2 Napa shall not request or be entitled to receive a new or separate SWP 
Contract that will increase Napa’s existing total maximum Table A 
amount, whether pursuant to Article 18(c) of its existing SWP Contract or 
any other legal authority, except as provided in subsection 2.2.5 below. 

2.2.3 Napa agrees to the following limitations on water right applications filed 
with the SWRCB. 

a. Prior to January 1, 2032, Napa shall not file a water right 
application with the SWRCB to meet existing or future demands 
within Napa’s service area. 
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b. If Napa files a water rights application with the SWRCB, to meet 
existing or future demands within Napa’s service area after 
January 1, 2032, Napa stipulates that any water right issued on 
such application will contain the following language: 

“No diversion is authorized by this permit when satisfaction of 
inbasin entitlements requires release of supplemental Project water 
by the Central Valley Project or the State Water Project. 

Inbasin entitlements are defined as all rights to divert water from 
streams tributary to the Sacramento-San Joaquin Delta or the Delta 
for use within the respective basins of origin or the Legal Delta, 
unavoidable natural requirements for riparian habitat and 
conveyance losses, and flows required by the State Water 
Resources Control Board for maintenance of water quality and fish 
and wildlife.  Export diversions and Project carriage water are 
specifically excluded from the definition of inbasin entitlements. 

Supplemental Project water is defined as that water imported to the 
basin by the projects plus water released from Project storage 
which is in excess of export diversions, Project carriage water, and 
Project inbasin deliveries. 

The SWRCB shall notify permittee of curtailment of diversion 
under this term after it finds that supplemental Project water has 
been released or will be released.  The Board will advise permittee 
of the probability of imminent curtailment of diversion as far in 
advance as practicable based on anticipated requirements for 
supplemental Project water provided by the Project operators.”  

2.2.4 Napa agrees that any request to use SWP storage facilities shall be 
governed by Article 56 of the SWP Contract.  Napa agrees that it will not 
claim a preferential right to request or receive water stored in SWP 
facilities and will not claim a preferential right to request to contract for or 
utilize SWP storage facilities based on the Area of Origin or County of 
Origin laws or any other legal authority. 

2.2.5 The prohibition in subsection 2.2.2 and the time limit in subsection 2.2.3(a) 
shall not apply if a catastrophic event or Act of God causes a substantial 
failure in one or more of Napa’s existing or future water supplies intended 
to serve existing or future water demands within Napa’s service area.  

2.2.6 In the event that Napa files a water right application as provided for in 
subsections 2.2.3 and 2.2.5, or requests a new or separate SWP  contract to 
increase Napa’s existing total maximum Table A amount as provided for 
in subsection 2.2.5, or Napa’s SWP Contract is no longer in effect, then:  
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(a) Napa has not waived any claim of right associated with the Area of 
Origin or County of Origin laws, and  

(b) DWR and Intervenors have not waived any right to challenge or 
protest any such claims of right. 

2.2.7 The following participating agencies of Napa have also agreed to the 
limitations and waivers set forth in subsection 2.2, and acknowledge the 
default and remedies provisions set forth in section 5, as evidenced by a 
separate addendum to the Settlement Agreement (“Exhibit C”) to be 
executed by each of them: City of Napa, City of Calistoga, and City of 
American Canyon.   

2.2.8 Nothing herein shall limit or prohibit Napa from acquiring or purchasing 
SWP Table A amounts from another SWP Contractor.  Any SWP Table A 
amounts acquired from a SOD contractor shall not be entitled to the NOD 
Allocation. 

2.2.9 These limitations on water rights applications do not apply to any water 
transfers or petitions for changes of already existing water rights that Napa 
and its participating agencies pursue and undertake.  DWR and 
Intervenors reserve any and all rights they have to protest or challenge any 
such water transfers or petitions for change. 

5. Default and Remedies 

5.1 If Napa or any of its participating agencies files an application with the SWRCB 
prior to 2032 or requests a new or larger SWP Contract, except as allowed by 
subsection 2.2.5, this is deemed a breach.  DWR will hold all benefits for Napa 
under the Settlement Agreement and Release in abeyance until the breaching party 
cures the breach by withdrawing the application or contract request.   

5.2 If any Party to this Settlement Agreement, or Participating Agency that has adopted 
provisions of this Settlement through addendum, breaches, the Parties agree that 
monetary damages alone would be insufficient.  Any non-breaching party can 
request specific performance, including but not limited to injunctive relief, fourteen 
(14) days after providing notice of the alleged breach to other Parties as provided in 
section 5.3 below. 

5.3 In the event of an alleged breach, the non-breaching Party agrees to give notice of 
the alleged breach to all other parties to the Agreement and to consult with the 
Parties for the purpose of attempting in good faith to resolve any disputes prior to 
the initiation of litigation or court proceedings. 

5.4 The use by the Party or the State of any remedy specified herein for the 
enforcement of the Settlement Agreement is not exclusive and shall not deprive 
either from using any other remedy provided by law.  
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5.5 In any action by any of the Parties to enforce or interpret the Settlement Agreement, 
the prevailing party is entitled to attorney fees and costs, including expert costs. 

5.6 If Napa breaches the Settlement Agreement, the limitation provisions in 
subsection 2.2 will survive as against Napa. 

3. Independent Investigation.  The City of Napa has made such investigation of the facts 
pertaining to this Addendum and of all matters pertaining thereto as it deems necessary. 

4. Voluntary and Knowing Execution.  The City of Napa represents and warrants to each 
Party to the Action that it has thoroughly read and considered all aspects of this Addendum and 
the Settlement Agreement and Release, that it understands all provisions of this Addendum and 
the Settlement Agreement and Release, that it has had the opportunity to consult with counsel, 
and that it is voluntarily and knowingly entering into this Addendum to the Settlement 
Agreement and Release without duress or coercion of any kind.   

SO AGREED: 

CITY OF NAPA 
 
 
By_______________________________ 

JILL TECHEL 
Mayor 

 
 

APPROVED AS TO FORM: 
 
 
By_______________________________ 

MICHAEL BARRETT 
City Attorney 

 
 

ATTEST: 
 
 
By_______________________________ 

DOROTHY ROBERTS 
City Clerk 

 

COUNTERSIGNED: 
 
 
By_______________________________ 

DESIREE BRUN 
City Auditor 
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