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Response to Gagen McCoy Letter 

The City of Napa received a letter addressed to Planning Commissioner Chair Beth 

Painter from the law offices of Gagen McCoy, Koss, Markowitz and Fannuci (Gagen 

McCoy) dated December 3, 2019.  The letter was submitted too late to be distributed in 

the Planning Commission packet, although copies were distributed to the Planning 

Commission, prior to the meeting.  The purpose of this memo is to respond to 

comments addressed in the letter.   

City staff and the City’s environmental consultants have reviewed the letter and staff 

has determined that no new issues have been raised and all comments are adequately 

addressed either in the Final Environmental Impact Report/Environmental Assessment 

and/or in the Planning Commission Staff Report.   

The following provides responses to the comments. 

Section 1 Introduction & Summary.  

1. The Project is Fundamentally Incompatible with this Neighborhood.  This 

paragraph asserts that the Project is experimental, incompatible with the neighborhood 

and that the neighborhood already supports its fair share of affordable housing.   

Response: The Project site has a General Plan and zoning designation for high 

density residential units and is identified in the City’s Housing Element as a housing 

opportunity site for 57 affordable units, to meet the City’s Regional Housing Needs 

Allocation (RHNA).  Therefore, the proposed residential Project is compatible with 

the neighborhood.  As indicated in the Staff Report for the December 5, 2019 

Planning Commission meeting, a Management Plan and Conditions of Approval 

provide that the Project including the 33-supportive housing units will be managed 

by onsite staff on a 24-hour basis, will include security measures, and parking will be 

by permit.   

It is unclear why the commenter asserts that the Project is “experimental”.  Other 

similar supportive housing projects have been constructed in the Bay Area.  While 

the title “No Place Like Home” is a newly named funding source, it is similar to 

predecessor funding sources for affordable housing projects. The construction of 

affordable housing is not “experimental”.      

2. The Project Severely, Negatively Affects a Very constrained Site and its 

Impacts Have not been Legally Disclosed, Analyzed or Mitigated.   

Response: The commenter states the site is too constrained and that the impacts 

have not been legally disclosed, analyzed or mitigated.  As indicated in the 

December 5, 2019 Staff Report, the Project meets the City’s development standards 

for minimum lot size, density, setbacks, and lot coverage.  The EIR adequately 

discloses and analyzes the impacts of the Project in compliance with the 

requirements of the California Environmental Quality Act (“CEQA”).   
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3. The Project Also Fails to Comply With and Thus Violates, Numerous Other 

Laws.  The Commenter asserts that the Project is inconsistent with the General Plan, 

and Big Ranch Specific Plan policies, the Project exceeds the allowed number and size 

of rooms and/or occupants in SRO units, exceeds minimum parking requirements, 

recorded deed restrictions, restrictions on sewer easements, City setbacks, and 

prohibitions against expanding non-conforming uses and donations of public parking, 

among other things.   

Response:  This comment provides specific comments a though i below which 

are responded to individually as follows:  

a. General Plan and Big Ranch Specific Plan policies, e.g., to preserve and 

protect creeks, riparian habitat etc. 

Response:  City staff have analyzed the Project for compliance with the General 

Plan and Big Ranch Specific Plan policies including policies related to preserving 

and protecting creeks and riparian habitat and found the Project to be consistent.  

See page 8 of the Planning Commission Staff Report and Attachment 6, Big 

Ranch Specific Plan Policy Analysis. 

b. The allowed number/size of rooms and/or occupants in SRO units. 

Response: As stated on Page 22 of the December 5, 2019 Planning 

Commission staff report, the Project meets the City of Napa development 

standards regarding the allowed number and size of SRO rooms.  Further, State 

Density Bonus Law (Government Code 65915 (d) allows affordable housing 

project concessions or incentives as described on page 4 of the Staff Report 

which would allow eight of the SRO units to be larger to meet Americans with 

Disabilities Act (ADA) accessible units.  Page 170 of the Draft EIR/EA indicates 

that impacts of buildout of the Project were based on a conservative estimated 

population of two persons per SRO unit.   

c. Minimum parking requirements for SRO projects and more generally.   

Response:  The Project will provide adequate parking as provided on page 9 of 

the Planning Commission Staff Report.  Under State Density Bonus Law 

(California Government Code Section 65915(p)), the City cannot require a 

parking ratio that exceeds 0.5 spaces per bedroom.  The Project satisfies such 

ratio. 

d. Recorded, legally binding deed restrictions and/or Conditions of Approval 

limiting the Sunrise property’s use to senior/affordable housing.   

Response:  A review of the deed restrictions and title documents for the Project 

Site do not indicate any recorded legally binding deed restrictions that affect the 

Sunrise building or limit its use to senior housing.   
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e. The statutory prohibition against counting toward Density Bonus eligibility the 

Sunrise building’s already senior/affordability-restricted units.   

Response:  There are no recorded deed restrictions associated with the Sunrise 

building.   

f. Restrictions regarding the site’s existing sewer trunk and easement; 

Response:  The City coordinated its review of the Project application with Napa 

Sanitation District (NapaSan) and confirmed that there are no restrictions that 

would prohibit the Project. 

g. The city’s own required riparian setbacks, e.g., per Muni Code Chapter 

17.52.110 and flood protection requirements.   

Response:  The Gagen McCoy letter incorrectly characterizes the use as 

nonconforming when it is the structure, not the use, that is nonconforming. The 

Heritage House project would not increase the degree of nonconformity of the 

nonconforming structure, so its remodeling is permitted under NMC Section 

17.52.320(C)(2)(c).   

h. Prohibitions against expanding, intensifying or resurrecting vacant 

nonconforming uses, including the Sunrise facility’s noncompliant setback.  

Response:  As mentioned above, the Gagen McCoy letter incorrectly 

characterizes the use as nonconforming when it is the structure, not the use, that 

is nonconforming.  The use of the property for supportive and affordable housing 

is permitted under NMC Section 17.080.020.  Therefore, the project would not 

expand, intensify or resurrect a nonconforming use. 

i. Donating public parking on Valle Verde Drive to the Applicant as 26 “off 

street” private spaces is a gift of public funds, violates the prohibition against 

using on street spaces to satisfy mandatory off-street parking requirements 

and exacerbates longstanding parking problems.   

Response:  As indicated in the staff report and the EIR/EA, adequate parking is 

being provided to meet the Project.  Further, the potential impacts of displaced 

on-street parking are adequately analyzed in the EIR/EA.  In addition, the 

conveyance of the abandoned street to the Applicant would not constitute a gift 

of public funds because the Heritage House and Valle Verde projects provide 

significant public benefits in the form of supportive and affordable housing. 

Section II This Extremely Controversial, Experimental Project is Mistakenly 

Proposed on the Most Environmentally Sensitive Site, in the Most Ill-Suited 

Neighborhood.  

Response:  Affordable housing, including the 33-units that make up the supportive 

housing component, are not a new or experimental project. Permanent supportive 
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housing for persons who are at the risk of homelessness is not an experimental 

program.  Permanent supportive housing models that use a Housing First approach 

have been proven to be highly effective for ending homelessness.  Studies such as 

HUD’s The Applicability of Housing First Models to Homeless Persons with Serious 

Mental Illness have shown that Housing First permanent supportive housing models 

result in long-term housing stability, improved physical and behavioral health outcomes, 

and reduced use of crisis services such as emergency departments, hospitals, and jails.   

There are numerous existing examples of affordable housing and supportive housing 

that have been constructed in the City of Napa: 

• Whistle Stop-2220 Yajome Street, 8-transitional units for homeless with drug 

and/or alcohol abuse or domestic violence.   

• Hartle Court- 200 Hartle Court- six transitional units for homeless youth and 12-

permanent supportive housing units.   

• Catholic Charities- 1219 Jefferson Street transitional and supportive housing 

units. 

• 1070 Imola Avenue-8 units of Supportive Housing 

• Parkwood House- 1571 Parkwood Street- supportive housing, drug and mental 
health recovery housing.     

• Rohlffs and Concordia Manor – 2400 Fair Drive, 355 units senior supportive 
housing 

• Jefferson Street Senior Housing – 3400 Jefferson St, 78 units senior supportive 
housing 

• Napa Creek Manor – 1300 Jefferson St, 83 units senior supportive housing 

• Napa Courtyards- homeless housing units 

• Stoddard West-homeless housing units 

• Valley View in American Canyon-homeless housing units  

• Manzanita-pending construction this spring and will have homeless housing units 
  

Moreover, the EIR concluded that the Project would not result in any significant 

environmental impacts with the implementation of mitigation measures. 

Section III DEIR Fails to Comply with CEQA 

A. The DEIR Fails to Satisfy CEQA’s Most Basic Informational Mandate 

This first section of the Gagen McCoy letter alleges several deficiencies in the way 

the EIR describes the Project site and Project components. It alleges the EIR omits 

crucial aspects of the existing environment and Project, and portrays other Project 

aspects and issues in inaccurate, contradictory and inconsistent ways. Specifically: 

 

i) the EIR’s description of the Zerba Bridge as part of the project site.  

 

Response: Contrary to statements made in the Gagen McCoy letter, 

Figure 2.7-1 of the Draft EIR clearly depicts the property lines that define 
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the site boundaries. Figure 2.7-1 shows that in many areas, the eastern 

property line approaches, but does not extend to the east bank, while in 

some areas, the property line extends beyond the east bank of Salvador 

Creek. With regard to the Zerba Bridge, the location of the bridge is shown 

on Figure 2.7-1, and indicates most, but not all, of the bridge is located 

within the subject property, with the eastern abutment on the east bank of 

Salvador Creek on adjacent private property.  

ii) the EIR’s description of what the project intends to do with the bridge, 

claiming the EIR ambiguously describes what is proposed to happen to the 

bridge.  

 

Response: The Draft EIR (page 22) explains the Project Applicant is not 

voluntarily proposing to modify/remove the existing bridge; bridge removal 

is not a physical modification of the site the Applicant would otherwise 

undertake absent a Condition of Approval by the City. The project is an 

affordable housing Project, and the existing bridge has no utility or 

functional connection to the Project’s objectives.  

The bridge is an existing feature that constitutes the baseline condition for 

the site and surrounding setting. The eastern portion of the bridge is not 

located on the Project site and is instead located on private property that 

is not owned or controlled by the Applicant. Removal of the bridge is not a 

functional necessity to accommodate the affordable housing Project, i.e. 

the bridge is not currently in the way of the proposed housing nor does it 

necessarily present a fundamental land use incompatibility were the 

bridge to remain. The reasons for the bridge to be removed as a Condition 

of Approval are clearly stated in the Staff Report for the December 5, 2019 

Planning Commission meeting..  In its current configuration, it is an 

impediment to stormwater flow. During flood events it causes some 

stormwater to back up. The draft resolution includes a Condition of Approval 

requiring the Applicant to remove a portion of the Zerba Bridge (deck, piers, 

and western abutment. The Applicant is proposing to enter into an 

agreement with the Napa County Flood Control and Water Conservation 

District to fund the partial removal of the bridge and complete restoration 

work along the Salvador Creek bank as part of the District’s ongoing stream 

maintenance program.   With the partial bridge removal, there would be no 

increase in upstream flooding as a result of the Project, and the Project 

would be consistent with the Big Ranch Specific Plan policies of no net 

upstream increase in flood elevations (see PFS-5d).   

Final EIR Master Response #6 further addresses and clarifies the extent 

of the removal of the Zerba Bridge. 
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As explained in the Draft EIR (page 22), the partial removal of the bridge 

is potentially a related activity to the affordable housing Project, if made a 

Condition of Approval. Therefore, the EIR’s analysis, in multiple topic 

sections where relevant, accounts for that physical change to the 

environment, as required by CEQA.  

The EIR fails to disclose that removal of the full bridge is reasonably 

foreseeable and disclose the impacts from full bridge removal. 

Response: Final EIR Master Response #6 addresses removal of the 

Zerba Bridge and the stability of the creek, responding to similar 

comments received on the Draft EIR that the EIR should have evaluated 

full bridge removal. The Gagen McCoy letter speculates that the eastern 

abutment must necessarily be removed if the Project undertakes the 

removal of the bridge decking and western abutment. However, the 

September 4, 2019 Clearwater Hydrology letter commenting on the Draft 

EIR cited by Gagen McCoy did not reach this conclusion nor did Gagen 

McCoy provide other evidence supporting the conclusion.  

Condition of Approval No. 45 (c) requires the partial bridge removal to be 

performed in compliance with all applicable regulatory requirements, 

including but not limited to requirements of, to the extent applicable, the 

U.S. Army Corps of Engineers, the U.S. Fish & Wildlife Service, the 

California Department of Fish & Wildlife, the Regional Water Quality 

Control Board, and the NCFCWCD.  This condition does not require 

removal of the eastern abutment.   This Condition of Approval ensures no 

significant adverse impacts to the banks of Salvador Creek in the area 

where the bridge is located. It should be noted that the Condition of 

Approval requiring partial bridge removal was adequately covered as an 

alternative in the EIR/EA (see page 252 of the Draft EIR/EA document).   

 

iii) the EIR fails to acknowledge the presence of salmon in Salvador Creek. 

 

Response: The Final EIR (pages 174, 175, 178, 179) includes revised 

Table 3.4-2: Potentially Occurring Special Status Wildlife Species and 

revises the Draft EIR’s Biological Resources section regarding the 

potential presence of chinook salmon in Salvador Creek. Mitigation 

Measure MM BIO-1.3 that protects steelhead would be equally effective 

and applicable to any salmon that may also be present, as both are 

anadromous salmonids. Also see the memorandum prepared by WRA, 

Inc. dated January 9, 2020 (attached to this memorandum) concerning the 

potential presence of salmon in Salvador Creek.  Chum salmon 

(Oncorhynchus keta) is not currently listed as a Species of Special 
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Concern by CDFW.  All fish Species of Special Concern are listed online, 

here: https://www.wildlife.ca.gov/Conservation/SSC/Fishes.  The species 

on this list are updated from time to time by CDFW.  Given that chum 

salmon is not currently listed as a Species of Special Concern or 

otherwise protected, it does not require analysis under CEQA or NEPA. 

Regardless, any measures implemented by the Project to protect 

protected salmonids would also serve to protect chum salmon.  

iv)  the City’s riparian setback applies to the existing Heritage House building, 

and the EIR’s portrayal of the top of bank is inaccurate. 

 

Response: The existing Heritage House building is a legal, non-

conforming structure, therefore the more recently adopted riparian setback 

regulations do not apply to that structure.  Thus, for purposes of CEQA, 

the existing structure is part of the baseline condition. Should the currently 

proposed Project not be implemented, the potential re-occupancy of the 

vacant structure with other uses is also discussed in the Alternatives 

chapter of the Draft EIR (page 251).  

As for the location of the top of bank and mapping of the riparian corridor, 

biologists from WRA Inc. established the top of bank and riparian corridor 

boundary based on a field survey, as described in their report included as 

Draft EIR Appendix C. Therefore, the EIR’s portrayal of the top of bank 

and riparian corridor boundary are accurate and based on substantial 

evidence in the record for the Project.  

 

v) the omission of the second 100ft section from the description of the stitch pier 

wall that is proposed to protect the site from the effects of erosion affecting 

the western bank of Salvador Creek 

 

Response: The Draft EIR (page 22) described the 85ft section of the 

stitch pier wall, but unintentionally omitted the second section (100ft in 

length as shown on Figure 2.7-7). This comment ignores the Final EIR 

(pages 171 and 182), which clarifies the stitch pier wall includes two 

segments, as shown on Draft EIR Figure 2.7-7. Both sections of the stitch 

pier wall were fully accounted for in all relevant EIR topic sections and 

technical reports. The Gagen McCoy comment letter misunderstands and 

mischaracterizes the nature of the stitch pier wall, claiming that it artificially 

armors the entire west bank and would be constructed within the creek 

channel. The stitch pier wall, both sections shown on Figure 2.7-7, would 

be installed below grade so as to not be visible, and located within the 

existing pavement, well outside the creek channel. This design is 
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specifically intended to avoid work within, and impacts to, the creek. This 

is discussed in Final EIR Master Response # 5, including the efforts by the 

Applicant to work with the Napa County Flood Control District to stabilize 

and restore the Salvador Creek western bank along the site, separate 

from the proposed Project, in an effort to protect existing site 

improvements.  

 

vi) Discrepancies in the EIR between the size of the Project site as 2.9 acres and 

elsewhere as 3.27 acres. 

 

Response: The Draft EIR (pages 4 and 8) describes the size of the site 

as 2.9 acres, based on parcel lines, while the biological resources and 

impact study evaluated a larger area, termed the “Study Area”, defined in 

the Draft EIR (page 64 and Table 3.4-1, page 68) and in Final EIR Master 

Response #7, as the areas on and around the site that could be impacted 

by Project construction and future occupancy, in recognition of the fact 

Project impacts would potentially extend beyond the Project site boundary.  

These offsite improvements include the improvements to the multi-use trail 

to the west of the Project boundary, and the Zerba bridge.  The 

discrepancy between the Project site area and the Study Area is 

intentional and clearly explained in the EIR. 

 

vii) Discrepancies in the amount of parking provided by the Project, 79 spaces 

described in text versus 85 shown in figures.  

 

Response: The Draft EIR text (page 18) indicating the Project provides 79 

parking spaces is correct. The figure and Draft EIR text (page 194) 

indicating 85 spaces reflect an earlier Project design and have been 

corrected in the Final EIR (page 197).  

A. Failures to Properly Identify, Analyze, and Mitigate Biological Impacts. This 

comment references prior comments received from Clearwater Hydrology on the 

Draft EIR regarding Salvador Creek channel conditions along the Project site and 

makes reference to a 2013 letter prepared by Dr. Alice Rich, referred to as the 

“Rich Report” in connection with a prior Project proposed for the subject site, that 

underwent a separate CEQA analysis. 

 

Response: The comments received from Clearwater Hydrology on the 

Draft EIR were addressed in the Final EIR, both as part of several Master 

Responses (#5, #6, and #7) as well as individual responses (Final EIR, 

Letter/Responses ‘O’, pages 54-65).  
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The Rich Report referenced in this comment, and attached to the Gagen 

McCoy letter, is a six year old analysis of a prior Project, and provides no 

specific, substantive analysis of the current proposed Project, nor does it 

refute the EIR’s description of the current baseline, and the Project’s 

effects on that baseline, as documented by WRA’s biological impact 

assessment included as Draft EIR Appendix C.  

Also the memorandum prepared by WRA, Inc. dated January 9, 2020 

(attached to this memorandum), addresses each of the issues raised in 

the 2013 Rich Report in connection with the prior Project, six years ago. 

The Rich Report does not provide any current, specific analysis of the 

proposed Project, and WRA’s current assessment provides substantial 

evidence for the EIR’s discussion of biological impacts.  

B. Failures to Analyze Potentially Significant Traffic & Parking Impacts. The 

comment restates prior comments received on the Draft EIR that data had been 

collected during a holiday weekend, skewing the EIR’s presentation of baseline 

conditions. The comment also points to CEQA case law regarding evaluation of 

parking in CEQA documents and claims the Draft EIR’s discussion of the loss of 

22 on-street parking stalls on Valle Verde as part of the Project is flawed. 

 

Response: The Final EIR includes Master Response #1 which addresses 

the time period in which traffic data was collected in conformance with the 

City’s guidelines for preparing traffic reports, to refute the claim that data 

was collected during a holiday weekend, which it was not.  

The Final EIR also includes Master Response #3 which addresses the 

loss of parking that would result from the Project on Valle Verde Drive. 

Text was also added to the Final EIR (pages 196-197) modifying Section 

3.17-3 of the Draft EIR to further elaborate on the discussion of lost 

parking associated with the Project. The Final EIR explains why the loss of 

22 on-street parking spaces on Valle Verde Drive would not lead to 

significant secondary environmental effects related to traffic, air quality, or 

noise from the reduced availability of parking on the streets. 

C. Inadequate Alternatives Analysis. The comment states the objectives provided 

by the Applicant were too narrowly defined, and that the EIR did not evaluate 

alternative locations suggested in prior public comments.  

 

Response: As a private application for development of a specific private 

property, the objectives were necessarily provided by the Applicant to 

identify what their goals were in utilizing the site for affordable housing. No 

explanation was given in the comment as to how the objectives were too 

narrow and have constrained the range of alternatives, thereby precluding 
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consideration of an alternative that would be meaningful to the decision-

making process. The EIR provides a reasonable range of alternatives, 

taking into account Project objectives and impacts. 

As to the consideration of a location alternative, the Draft EIR (pages 249-

250) explains why a location alternative is infeasible. The CEQA 

Guidelines (§15126.6(a)) state an EIR must describe a range of 

reasonable alternatives to the Project, or to the location of the Project, 

indicating the Guidelines do not require an EIR to include consideration of 

a location alternative(s) in every case. Particularly for private development 

applications, for a site to be feasible, it must be within the control of the 

Applicant. Final EIR Master Response #10 further explains how the 

alternatives were selected, and why an alternative location was not among 

them.  

D. Inadequate Analysis of Cumulative Impacts. The comment states the EIR did 

not account for other relevant Projects either proposed, approved, or reasonably 

foreseeable in the City’s development application “pipeline.” 

 

Response: This comment ignores the Cumulative Impacts discussion 

present in the Draft EIR. Table 3.0-1 of the Draft EIR (pages 31-32) 

provides a list of projects considered as part of the cumulative impact 

analysis. Table 3.0-2 of the Draft EIR (page 33) explains the geographic 

scope of the cumulative impact analysis for each environmental impact 

topic addressed in the EIR. Further, each respective impact section of the 

Draft EIR (Section 3.1 Aesthetics through Section 3.20 Wildfire) includes a 

discussion of the cumulative setting for that environmental topic and the 

Project’s contribution, if any, to anticipated cumulative impacts. In most 

instances, the discussion of cumulative impacts relied on the list approach 

toward evaluating cumulative impacts, however, in certain circumstances 

where the list of known, foreseeable projects would not comprehensively 

account for future conditions, future projections for growth and change as 

identified in adopted plans were used. For example, the traffic analysis 

evaluated cumulative traffic conditions based on 2040 General Plan 

buildout conditions, rather than a list of projects generated in 2019. 

 

Attachment:  WRA Environmental Consultants memo to Natalie Noyes dated January 9, 

2020 Review Dr. Allice Rich Memorandum” Review of City of Napa Revised IS/MND for 

Napa Creed Apartments Project.   
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