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PURCHASE AND SALE AGREEMENT 

AND ESCROW INSTRUCTIONS 

THIS PURCHASE AND SALE AGREEMENT AND ESCROW INSTRUCTIONS (this 

“Agreement”) is made and entered into as of ___________________, 2025, by and 

between the Napa Valley Unified School District, a school district duly organized and 

existing under the laws of the State of California (“Seller”), and the City of Napa, a 

California charter city (“Buyer”), with reference to the following: 

A. Seller is the owner of that certain real property in the City of Napa, County of 

Napa, State of California, containing approximately 26.62+/- acres, commonly 

known as the former site of Harvest Middle School, located at 2447 Old Sonoma 

Road, Napa, California, Assessor’s Parcel Number 004-460-030, and as more 

particularly described in Exhibit A attached hereto and incorporated herein (the 

“Real Property”), improved with a middle school, parking and recreational 

facilities (as improved, the “Property”). 

B. Seller desires to sell to Buyer, and Buyer desires to purchase from Seller, the 

Property.   

NOW, THEREFORE, for good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged as set forth in Section 3, the parties hereto 

agree as follows: 

1. BASIC TERMS AND DEFINITIONS; REFERENCES  

1.1 Basic Terms and Definitions. 

(a) Effective Date. The effective date of this Agreement shall be the date 

first set forth above (the “Effective Date”). 

(b) Closing Date.  The closing date (“Closing Date”) shall be on a date 

mutually acceptable to the Parties that is no later than five (5) days after the end of the Due 

Diligence Period. To the extent that the Closing is unable to occur on a date no later than 

the Closing Date (as defined above), despite the parties’ good faith exercise of their rights 

under this Agreement, the parties shall work together with each other and the Title 

Company, in good faith, to appropriately extend the Closing Date to a mutually agreeable 

date.    

(c) Title Review Period. The “Title Review Period” shall end at 5:00 

p.m. on the date which is sixty (60) days after Buyer’s receipt of a Preliminary Title Report 

describing, on Schedule A thereof, the Real Property. 

(d) Due Diligence Period. The “Due Diligence Period” shall end at 5:00 

p.m. on the date which is eighty five (85) days after the Effective Date, unless extended in 

accordance with this Agreement. 

(e) Exempt Surplus Land. To sell the Real Property, Seller shall have 
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determined that the Real Property is “Exempt Surplus Land” under the Surplus Land Act 

and shall have complied with all applicable requirements for disposal of surplus property.  

Upon satisfaction of such requirements, Seller shall give written notice to Buyer that such 

requirements have been met.  Further, prior to the sale of the Real Property, HCD shall have 

confirmed that the Real Property is Exempt Surplus Land.  

(f) Escrow Holder. The escrow holder shall be Old Republic Title 

Company, 2140 Jefferson Street, Suite A, Napa, CA 94559;  Escrow Officer: Tiffany Diede; 

Telephone: 707-265-9838; Email: tdiede@ort.com (“Escrow Holder”).   

(g) Title Company. The title company shall be Old Republic Title 

Company, 2140 Jefferson Street, Suite A, Napa, CA 94559; Escrow Officer: Tiffany Diede; 

Telephone: 707-265-9838; Email: tdiede@ort.com (“Title Company”).  

(h)  Recitals. All recitals are hereby incorporated as agreements. 

1.2 References.  All references to Exhibits refer to Exhibits attached to this 

Agreement, and all such Exhibits are incorporated herein by this reference as though fully 

set forth herein.  The words “herein,” “hereof,” “hereinafter” and words of similar import 

refer to this Agreement as a whole and not to any particular Section hereof.  

2. PURCHASE AND SALE. 

Subject to the terms and conditions of this Agreement, Seller agrees to sell, assign 

and transfer to Buyer and Buyer agrees to purchase from Seller, for the purchase price set 

forth in Section 3, all of Seller’s right, title and interest in and to the Property. 

3. PURCHASE PRICE AND DEPOSIT. 

3.1 Purchase Price.  The purchase price for the Property is Twenty Five Million 

Dollars ($25,000,000.00) (the “Purchase Price”). 

3.2 Payment of Purchase Price.  The Purchase Price shall be payable as 

follows: 

3.2.1 Deposit.  No later than five (5) days after the Effective Date, and as 

a condition precedent to the effectiveness hereof, Buyer shall deposit in escrow with Escrow 

Holder, in cash or current funds, the sum of One Hundred Thousand Dollars ($100,000.00) 

(the “Deposit”).  Prior to expiration of the Due Diligence Period, Buyer may terminate this 

Agreement for any reason or for no reason by delivering written notice of termination to 

Seller.  Upon such termination, the Deposit, less One Dollar ($1.00) for independent 

consideration, shall be returned to Buyer.  After expiration of the Due Diligence Period, 

and upon the earlier of (i) the date that Buyer delivers to Seller written determination that 

it has completed all inspections and investigations it deems necessary in order the purchase 

the Property, or (ii) expiration of the Due Diligence Period, if Buyer has not previously 

terminated this Agreement by its terms, then: (A) subject to the satisfaction of the conditions 

set forth in Section 7.1 having been waived in writing or satisfied, and except in the case of 

a Seller default, the Deposit shall become nonrefundable, but shall remain in Escrow until 

the Closing, or until otherwise released pursuant to the terms of this Agreement. Buyer 
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acknowledges and agrees that there shall not be any interest earned on the Deposit. 

3.2.2 Balance of Purchase Price.  Provided all the conditions in Section 

7.1 hereof have been satisfied or waived by Buyer, Buyer shall deposit in cash or current 

funds with Escrow Holder no later than 2:00 p.m. (local time) one (1) business day prior to 

the Closing Date (as defined in Section 1.1(b)) an amount equal to the Purchase Price less 

the Deposit plus the escrow, title charges and closing costs set forth in Section 9.2 and 

applicable prorations pursuant to Section 10. 

4. PROPERTY INFORMATION; TITLE REVIEW; INSPECTIONS AND DUE 

DILIGENCE. 

4.1 Property Information.  Within five (5) days after the Effective Date, Seller 

shall deliver to Buyer for Buyer’s review copies of the following, to the extent such items 

are in Seller’s possession and are not subject to attorney-client privilege:  all reports related 

to Hazardous Materials, as defined below, on or under the Property, all soil tests, geological 

and environmental reports, plans, surveys, engineering studies or other information relating 

to the Property (collectively, the “Property Information”).  For purposes of this Agreement, 

the phrase “actual knowledge” or “actually known” means the actual knowledge of 

Rabinder Mangewala, Assistant Superintendent of Business Services. 

4.2 Title and Survey Review; Title Policy. 

4.2.1 Delivery of Title Report.  Within five (5) business days after the 

Effective Date, Title Company shall deliver to Buyer and Seller a preliminary report or title 

commitment covering the Real Property (the “Title Report”), together with copies of all 

documents (collectively, the “Title Documents”) referenced in the Title Report.  Buyer, at 

its option and expense, may obtain a survey for the Real Property. Buyer understands and 

acknowledges that if Buyer elects to obtain a survey for the Real Property, the completion 

and/or delivery of the survey shall not be a condition precedent to the Close of Escrow.  

Notwithstanding the foregoing, Buyer further acknowledges that Seller makes no 

representations or warranties, and Seller shall have no responsibility, with respect to the 

completeness of the Title Report or the Title Documents made available to Buyer by the 

Title Company. Nevertheless, on or before the expiration of the Title Review Period defined 

below, Seller shall notify Buyer in writing of any inconsistencies, inaccuracies, or 

omissions in the Title Report or the Title Documents, if Seller knows or reasonably should 

know of the same. 

 4.2.2 Title Review and Cure.  Commencing on the Effective Date and 

continuing through and until the expiration of the Title Review Period, Buyer shall have the 

right to approve or disapprove the condition of title to the Real Property. On or before the 

expiration of the Title Review Period, Buyer shall deliver to Seller and Escrow Holder 

written notice (“Buyer’s Title Notice”) of Buyer’s unconditional approval or disapproval 

of the matters reflected in the Title Report and any survey obtained by Buyer; Buyer’s Title 

Notice delivered by Buyer to Seller must state that it is a “Buyer’s Title Notice being 

delivered in accordance with the provisions of Section 4.2.2 of the Purchase Agreement.”  

The failure of Buyer to deliver to Seller Buyer’s Title Notice on or before the expiration of 

the Title Review Period shall be deemed to constitute Buyer’s approval of the condition of 
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title to the Real Property.  If Buyer disapproves any matter of title shown in the Title Report 

or any survey(s) obtained by Buyer for the Real Property, then Seller may, but shall have 

no obligation to, within ten (10) days after Seller’s receipt of the Buyer’s Title Notice for 

the Real Property (“Seller’s Election Period”), elect to eliminate or ameliorate to Buyer’s 

satisfaction the disapproved title matters by giving Buyer written notice (“Seller’s Title 

Notice”) of those disapproved title matters, if any, which Seller agrees to so eliminate or 

ameliorate by the Closing Date.  If Seller either causes such exception to be removed from 

the Title Policy (as defined in Section 4.2.3) or to be affirmatively insured over, Buyer shall 

have three (3) business days to consider whether such action ameliorates, to Buyer’s 

satisfaction, the Buyer’s original objection/disapproval, with such consideration to be in 

Buyer’s sole and absolute discretion.  If Seller does not elect to, or is unable to, eliminate 

or ameliorate any disapproved title matters, Buyer disapproves Seller’s Title Notice, or 

Seller fails to timely deliver Seller’s Title Notice, then Buyer shall have the right, upon 

delivery to Seller and Escrow Holder (on or before five (5) days following the expiration of 

Seller’s Election Period) of a written notice, to either: (a) waive its prior disapproval, in 

which event said disapproved matters shall be deemed approved; or (b) terminate this 

Agreement and the Escrow (as defined in Section 9.1).  Failure to take either one of the 

actions described in (a) and (b) above shall be deemed to be Buyer’s election to take the 

action described in clause (a) above.  Notwithstanding anything to the contrary in this 

Agreement, if Buyer elects to terminate this Agreement as provided in clause (b) above, 

this Agreement shall automatically terminate, and the parties shall be released from all 

further obligations under this Agreement (except for any provisions which by their terms 

survive a termination of this Agreement), the Deposit shall be immediately returned to 

Buyer and Buyer shall immediately return all Property Information to Seller.  In the event 

that Buyer terminates this Agreement pursuant to this Section 4.2.2, Buyer shall pay all 

escrow and title fees or similar charges of Escrow Holder and Title Company incurred in 

connection with the transactions described herein, which obligation shall survive the 

termination of this Agreement, and Buyer hereby authorizes Escrow Holder to deduct 

Buyer’s portion of such amounts from the Deposit. 

 4.2.3 Delivery of Title Policy at Closing.  As a condition precedent to the 

Close of Escrow, the Title Company shall have issued and delivered to Buyer, or shall have 

committed to issue and deliver to Buyer, with respect to the Real Property, a Standard 

Coverage Owner’s Policy of Title Insurance (the “Title Policy”) issued by the Title 

Company as of the date and time of the recording of the Deed (as defined in Section 6.1) 

for the Real Property in the amount of the Purchase Price insuring Buyer as owner of good, 

marketable and indefeasible fee simple title to the Real Property, subject only to the 

Permitted Exceptions (as hereinafter defined).  For purposes of this Agreement, “Permitted 

Exceptions” shall mean and include (a) any lien to secure payment of real estate taxes, 

including special assessments, not delinquent, (b) the lien of supplemental taxes assessed 

pursuant to Chapter 3.5 commencing with Section 75 of the California Revenue and 

Taxation Code, (c) all matters which are created by or with the written consent of Buyer, 

(d) all exceptions disclosed by the Title Report relating to the Real Property and which are 

approved by Buyer in accordance with Section 4.2.2, and (e) all applicable laws, 

ordinances, rules and governmental regulations (including, without limitation, those 

relating to building, zoning and land use) affecting the development, use, occupancy or 

enjoyment of the Real Property.   
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4.3 Inspections; Due Diligence Period; Other Disclosures. 

4.3.1 Inspections in General.  Commencing on the Effective Date and 

continuing through and including the expiration of the Due Diligence Period, Buyer, its 

agents, and employees shall have access to the Property to review the condition of the 

Property and to conduct any and all appropriate environmental, geological, engineering, 

safety and other inspections it determines necessary, or any such inspections as required by 

State and local law so as to ensure, among other things, that the Property complies with all 

State and local requirements applicable to Buyer’s proposed use of the Property 

(“License”).  Buyer shall notify Seller, in writing, if it intends to conduct any invasive 

testing of the Property, such as a Phase II environmental assessment.  In the event Buyer 

performs invasive testing or destructive investigation of the Property and the sale of the 

Property is not consummated between the Parties, Buyer shall be responsible for returning 

the Property to the condition existing prior to Buyer’s testing or destructive investigation, 

ordinary wear and tear and casualty (e.g., fire, earthquake, act of nature) excepted.  All such 

inspections shall be at Buyer’s sole risk, cost and expense. All those entering the Property 

at the direction of Buyer shall have adequate insurance to cover their activities.  Buyer 

agrees to restore the Property, as required, to substantially the same condition that existed 

prior to Buyer’s entry and inspection.  The License shall be deemed revoked upon 

termination of this Agreement. 

Should Buyer, in its inspections of the Property during the Due Diligence 

Period, discover the presence of Hazardous Materials, as defined below, thereon, that 

materially affects Buyer’s intended use or the value of the Seller Property, then Buyer may 

terminate the Agreement pursuant to the terms of this Agreement.  Without limitation to 

other potential consequences, Buyer acknowledges that the presence of Hazardous 

Materials may necessitate corrective actions, investigation, reporting, monitoring, or clean-

up, remediation or removal, mitigation (collectively, all or any of the above, an 

“Environmental Remediation”), as well as the imposition of special precautions, delays, 

limitations, and costs with respect to the Seller Property.  If Buyer elects to proceed with 

the purchase of the Property, then Buyer hereby covenants and agrees (a) not to make any 

claim against Seller for additional reimbursement, cost-sharing, or indemnity with respect 

to the remediation of Hazardous Materials, and (b) to indemnify and hold Seller harmless 

against any claims made against Seller resulting from, caused by or related to Buyer’s 

performance of any remediation of Hazardous Materials, other than claims demonstrated to 

have been caused by the willful or grossly negligent acts or omissions of Seller, its agents, 

representatives, or employees. 

The provisions of this Section 4.3.1 shall survive the Close of Escrow or the 

earlier termination of this Agreement. 

4.3.2 Termination During Due Diligence Period.  If Buyer determines, 

in its sole discretion, before the expiration of the Due Diligence Period or any extension 

thereof, that the Property is unacceptable for Buyer’s purposes, Buyer shall have the right 

to terminate this Agreement by giving to Seller notice of termination (a “Termination 

Notice”) before the expiration of the Due Diligence Period or extension thereof, in which 

event the Deposit shall be immediately refunded to Buyer, Buyer shall immediately return 

all Property Information to Seller and, except for those provisions of this Agreement which 
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expressly survive the termination of this Agreement, the parties hereto shall have no further 

obligations hereunder.  If Buyer fails to deliver a Termination Notice to Seller and Escrow 

Holder on or before the expiration of the Due Diligence Period, then Buyer shall be deemed 

to be satisfied with all aspects of all the Property, including, without limitation, the 

condition and suitability of all of the Property for Buyer’s intended use, and Buyer shall be 

obligated to acquire the Property in accordance with the provisions of this Agreement.  

Buyer’s delivery of a Termination Notice to Seller with respect to the Property shall 

constitute Buyer’s election to terminate this Agreement with respect to the Property as 

provided above in this Section 4.3.2.  In the event that Buyer terminates this Agreement 

pursuant to this Section 4.3.2, Buyer shall pay all escrow and title fees or similar charges 

of Escrow Holder and Title Company incurred in connection with the transactions described 

herein, which obligation shall survive the termination of this Agreement, and Buyer hereby 

authorizes Escrow Holder to deduct such amounts from the Deposit, provided the remainder 

of the Deposit shall be refunded to Buyer as provided above. 

4.3.3 Reserved. 

4.3.4 Natural Hazards Disclosure.   Within three (3) days following the 

Effective Date, Seller shall provide Buyer, at Seller’s cost, a Natural Hazards Disclosure 

Statement for the Real Property prepared by Property I.D. Natural Hazard Disclosures (the 

“Natural Hazard Expert”) covering special flood hazard areas, areas of potential flooding 

caused by dam failure, very high fire hazard severity zones, wild land areas of forest fire 

risk, earthquake fault zones, seismic hazard zones, and Mello-Roos Special Assessment Tax 

District Disclosure, as applicable.  The written report prepared by the Natural Hazard Expert 

regarding the results of its examination fully and completely discharges Seller from its 

disclosure obligations referred to herein, and, for the purposes of this Agreement, the 

provisions of California Civil Code Section 1102.4 regarding the non-liability of Seller for 

errors and/or omissions not within its personal knowledge shall be deemed to apply and the 

Natural Hazard Expert shall be deemed to be an expert, dealing with matters within the 

scope of its expertise with respect to the examination and written report regarding the 

natural hazards referred to above.  Notwithstanding anything to the contrary contained in 

this Agreement, in no event shall Seller have any responsibility for matters not actually 

known to Seller or for matters for which Buyer has assumed the risk under any other 

provision of this Agreement.   

4.3.5 Indemnity for Inspection Damages.  Buyer agrees to indemnify, 

defend, and hold harmless Seller, its officers, employees and agents from and against any 

and all third party claims for bodily injury or property damage to persons or property which 

result from the on-site inspection activities of Buyer, its officers, employees, agents, 

representatives, contractors, subcontractors and/or consultants, but shall have no obligation 

to do so to the extent that any claims result from pre-existing conditions that may exist on 

the Property, or claims that result from the Seller’s gross negligence or willful misconduct. 

5. RISK OF LOSS 

5.1 Damage or Condemnation.  Subject to the terms of this Section 5.1, risk 

of loss resulting from any condemnation or eminent domain proceeding which is 

commenced or has been threatened against the Property before the Close of Escrow, and 
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risk of loss to the Property due to fire, flood or any other cause before the Close of Escrow, 

shall remain with Seller.  If, before the Close of Escrow, the Property or any portion thereof 

shall be “materially damaged”, or if the Property or any “material portion” thereof shall be 

subjected to a bona fide threat of condemnation or shall become the subject of any 

proceedings, judicial, administrative or otherwise, with respect to the taking by eminent 

domain or condemnation, then Buyer may elect to terminate this Agreement by delivering 

written notice of such election to Seller within five (5) days after Seller provides written 

notice to Buyer of the damage or taking, in which event Buyer shall no longer be obligated 

to purchase, and Seller shall no longer be obligated to sell, the Property.  Notwithstanding 

anything to the contrary in this Agreement, if Buyer elects to terminate this Agreement 

pursuant to this Section 5.1, the parties shall be released from all further obligations under 

this Agreement (except for any provisions which by their terms survive a termination of 

this Agreement), the Deposit shall be immediately returned to Buyer and Buyer shall 

immediately return all Property Information to Seller.  If the Closing Date is within the 

aforesaid five (5) day period, then the Close of Escrow shall be extended to the next business 

day following the end of said five (5) day period.  If Buyer does not timely deliver such 

notice of termination, and in any event if the damage is not material, this Agreement shall 

remain in full force and effect, the purchase contemplated herein, less any interest taken by 

eminent domain or condemnation, shall be effected with no further adjustment, and upon 

the Close of Escrow, Seller shall assign, transfer and set over to Buyer all of the right, title 

and interest of Seller in and to any awards that have been or that may thereafter be made 

for such taking, and Seller shall assign, transfer and set over to Buyer any insurance 

proceeds that may thereafter be made for such damage or destruction.  For purposes of this 

Section 5.1, the phrase(s) (i) “Material damage” or “Materially damaged” means damage 

reasonably exceeding: twenty percent (20%) of the Purchase Price or any damage to the 

building on the Property referred to as the “New 2nd Gym” building exceeding 

FiftyThousand Dollars ($50,000.00); and (ii) “material portion” means any portion of the 

Property that has a “fair market value” exceeding twenty percent (20%) of the Purchase 

Price.  

6. SELLER’S AND BUYER’S DELIVERIES 

6.1 Seller’s Deliveries into Escrow.  No less than one (1) business day prior to 

the Closing Date, Seller shall deliver into Escrow to the Escrow Holder the following: 

(a) Deed.  A Grant deed for the Real Property (the “Deed”) in the form 

customarily supplied by Title Company, and in all events subject to Section 4.2.2, executed 

and acknowledged by Seller, conveying to Buyer Seller’s title to the Real Property.  

(b) Bill of Sale.  Two (2) originals of a Bill of Sale for the improvements 

and furniture, fixtures and equipment on the Property (the “Bill of Sale”) in the form 

attached hereto as Exhibit B, executed by Seller, if applicable. 

(c) State Law Disclosures.  Such disclosures and reports as are required 

by applicable state and local law in connection with the conveyance of the Property.  

(d) FIRPTA.  A Foreign Investment in Real Property Tax Act affidavit 

executed by Seller substantially in the form attached hereto as Exhibit C. 
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(e) Assignment Agreement.  A duly executed counterpart original of 

the Assignment Agreement (as defined below). 

6.2 Buyer’s Deliveries into Escrow.  No less than one (1) business day prior to 

the Closing Date, Buyer shall deliver into Escrow to the Escrow Holder the following: 

(a) Purchase Price.  The Purchase Price, less the Deposit that is applied 

to the Purchase Price, plus applicable escrow, title charges and closing costs set forth in 

Section 9.2 and prorations pursuant to Section 10, deposited by Buyer with the Escrow 

Holder in immediate, same-day federal funds wired for credit into the Escrow Holder’s 

escrow account and deposited in Escrow Holder’s escrow account no later than 2:00 p.m. 

(local time) one (1) business day prior to the Closing Date. The Purchase Price may earn 

interest at standard rates while deposited with the Escrow Holder if agreed to by the Parties.  

(b) Bill of Sale.  Two (2) originals of the Bill of Sale executed by Buyer.   

(c) State Law Disclosures.  Such disclosures and reports as are required 

by applicable state and local law in connection with the conveyance of the Property. 

(d) Assignment Agreement.  A duly executed counterpart original of 

the Assignment Agreement (as defined below). 

(e) Additional Documents.  Any additional documents that Escrow 

Holder or the Title Company may reasonably require for the proper consummation of the 

transaction contemplated by this Agreement. 

6.3 Power Purchase Agreement Assignment and Assumption.  No less than 

one (1) business day prior to the Closing Date, Buyer shall deliver into Escrow to the 

Escrow Holder an executed Assignment and Assumption Agreement, in a form 

substantially compliant with the agreement attached to this Agreement as Exhibit D 

(“Assignment Agreement”), under which all of Sellers rights and obligations under that 

certain Power Purchase Agreement dated April 21, 2016 (“PPA”) with respect to the System 

located on the Property are assigned to and assumed by Buyer.  The Assignment and 

Assumption Agreement may be modified upon mutual agreement of the Parties based on 

requested changes to the form of the agreement by the Provider (as that term is defined in 

the PPA). 

6.4 Closing Statements/Escrow Fees.  Concurrently with the Close of Escrow, 

Seller and Buyer shall deposit with the Escrow Holder executed closing statements 

consistent with this Agreement in the form required by the Escrow Holder. 

7. CONDITIONS TO BUYER’S AND SELLER’S OBLIGATIONS. 

7.1 Conditions to Buyer’s Obligations.  The Close of Escrow and Buyer’s 

obligation to consummate the transaction contemplated by this Agreement are subject to 

the satisfaction of the following conditions for Buyer’s benefit (or Buyer’s waiver thereof, 
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it being agreed that Buyer may waive any or all of such conditions) on or prior to the Closing 

Date or on the dates designated below for the satisfaction of such conditions: 

(a) Buyer having approved the results of its Due Diligence investigation 

pursuant to Section 4.3; 

(b) Buyer having approved the results of its review of title pursuant to 

Section 4.2.2; 

(c) Seller having caused the Title Company to deliver to Buyer the Title 

Policy or the Title Company’s irrevocable commitment to issue such Title Policy, with 

liability equal to the Purchase Price showing fee title to the Property vested in Buyer and 

subject only to the Permitted Exceptions;  

(d) As of the Closing Date, Seller shall have performed its obligations 

hereunder and all deliveries to be made at Close of Escrow by Seller shall have been 

tendered; 

(e) All of Seller’s representations and warranties contained herein and 

pursuant hereto shall be true and correct as of the date of this Agreement and as of the 

Closing Date; 

(f) There shall exist no actions, suits, arbitrations, claims, attachments, 

proceedings, assignments for the benefit of creditors, insolvency, bankruptcy, 

reorganization or other proceedings, pending or threatened against (i) Seller that would 

affect Seller’s ability to perform its obligations under this Agreement, or (ii) the Property; 

and 

(g) There shall exist no pending or threatened action, suit or proceeding 

with respect to Seller or the Property before or by any court or administrative agency which 

seeks to restrain or prohibit, or to obtain damages or a discovery order with respect to, the 

Property, this Agreement or the consummation of the transaction contemplated hereby. 

(h) The Provider (as defined in the PPA) has provided its written consent 

to the assignment of the PPA to Buyer, and Buyer’s assumption of the PPA, solely with 

respect to the Property, in accordance with Section 14.3 of the PPA.   

7.2 Conditions to Seller’s Obligations. 

The Close of Escrow and Seller’s obligations to consummate the transaction 

contemplated by this Agreement are subject to the satisfaction of the following conditions 

for Seller’s benefit (or Seller’s waiver thereof, it being agreed that Seller may waive any or 

all of such conditions) on or prior to the Closing Date or the dates designated below for the 

satisfaction of such conditions: 

(a) All of Buyer’s representations and warranties contained herein shall 

be true and correct in all material respects as of the date of this Agreement and as of the 

Closing Date; 
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(b) As of the Closing Date, Buyer has performed its obligations 

hereunder and all deliveries to be made at Close of Escrow by Buyer shall have been 

tendered including, without limitation, the deposit with Escrow Holder of the amounts set 

forth in Section 6.2(a); 

(c) There shall exist no actions, suits, arbitrations, claims, attachments, 

proceedings, assignments for the benefit of creditors, insolvency, bankruptcy, 

reorganization or other proceedings, pending or threatened against Buyer that would 

materially and adversely affect Buyer’s ability to perform its obligations under this 

Agreement; and 

(d) There shall exist no pending or threatened action, suit or proceeding 

with respect to Buyer before or by any court or administrative agency which seeks to 

restrain or prohibit, or to obtain damages or a discovery order with respect to, this 

Agreement or the consummation of the transaction contemplated hereby. 

(e) The Provider (as defined in the PPA) has provided its written consent 

to the assignment of the PPA to Buyer, and Buyer’s assumption of the PPA, solely with 

respect to the Property, in accordance with Section 14.3 of the PPA.  

8. CLOSE OF ESCROW; POSSESSION. 

8.1 Close of Escrow.  “Close of Escrow” shall mean and refer to Seller’s receipt 

of the Purchase Price and the other amounts due Seller in accordance with the provisions 

of Section 9.1(c).  The Escrow and Buyer’s right to purchase the Property will terminate 

automatically if the Close of Escrow does not occur on or before 5:00 p.m. (local time) on 

the Closing Date, unless otherwise agreed by the parties. 

8.2 Possession.  Possession of the Property, subject only to the Permitted 

Exceptions, shall be delivered to Buyer on the Closing Date. 

9. ESCROW. 

9.1 Closing.  The escrow (the “Escrow”) for the consummation of this 

transaction shall be established with Escrow Holder at the address indicated in Section 1.1 

by the deposit of a signed copy of this Agreement with Escrow Holder contemporaneously 

with the execution hereof.  This Agreement shall constitute both an agreement among Buyer 

and Seller and escrow instructions for Escrow Holder.  If Escrow Holder requires separate 

or additional escrow instructions which it deems necessary for its protection, Seller and 

Buyer hereby agree promptly upon request by Escrow Holder to execute and deliver to 

Escrow Holder such separate or additional escrow instructions (the “Additional 

Instructions”).  In the event of any conflict or inconsistency between this Agreement and 

the Additional Instructions, this Agreement shall prevail and govern, and the Additional 

Instructions shall so provide.  The Additional Instructions shall not modify or amend the 

provisions of this Agreement unless otherwise agreed to in writing by Seller and Buyer. 

On the Closing Date, provided that the conditions set forth in Sections 7.1 and 7.2 

have been satisfied or waived, Escrow Holder shall take the following actions in the order 

indicated below: 
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(a) With respect to all closing documents delivered to Escrow Holder 

hereunder, and to the extent necessary, Escrow Holder is authorized to insert into all blanks 

requiring the insertion of dates the date of the recordation of the Deed or such other date as 

Escrow Holder may be instructed in writing by Seller and Buyer; 

(b) Record the Deed in the official records of the County in which the 

Property is located; 

(c) Deliver to Seller, in cash or current funds, (i) the Purchase Price, plus 

or minus, as the case may be, the amounts determined in accordance with the provisions of 

Sections 9.2 and 10, (ii) those items referred to in Section 6.2 and (iii) a conformed copy 

of the recorded Deed; 

(d) Deliver to Buyer those items referred to in Section 6.1; 

(e) Cause the Title Company to issue the Title Policy for the Property in 

accordance with the provisions of Section 4.2.3; and 

(f) Deliver to Seller and Buyer a final closing statement which has been 

certified by Escrow Holder to be true and correct. 

9.2 Escrow and Title Charges.  

(a) Upon the Close of Escrow, escrow, title charges and other closing 

costs shall be allocated between Seller and Buyer as follows: 

 (i) Seller shall pay:  the premium for the Title Policy, and the 

County transfer tax, if any, for the Property. 

 (ii) Buyer shall pay for endorsements to the Title Policy it 

requests; 

 (iii)  Buyer shall pay all costs incurred in connection with Buyer’s 

obtaining any surveys for the Real Property. 

 (iv) Buyer and Seller shall each be responsible to pay for one-half 

of any other costs of escrow. 

 (v) Except to the extent otherwise specifically provided herein, 

all other expenses incurred by Seller and Buyer with respect to the negotiation, 

documentation and closing of this transaction, including, without limitation, Buyer’s and 

Seller’s attorneys’ fees, shall be borne and paid by the party incurring same. 

(b) If the Close of Escrow does not occur by reason of Buyer’s or 

Seller’s default under this Agreement, then all escrow and title charges (including 

cancellation fees) shall be borne by the party in default. 

9.3 Procedures Upon Failure of Condition.  Except as otherwise expressly 

provided herein, if any condition set forth in Section 7.1 or 7.2 is not timely satisfied or 
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waived for a reason (other than the default of Buyer or Seller in the performance of their 

respective obligations under this Agreement): 

(a) This Agreement, the Escrow and the respective rights and 

obligations of Seller and Buyer hereunder shall terminate (except for the rights and 

obligations arising pursuant to any provisions of this Agreement which by their terms shall 

survive a termination of this Agreement) at the written election of the party for whose 

benefit such condition was imposed, which written election must be made (i) within five 

(5) business days after the date such condition was to be satisfied, or (ii) on the date the 

Close of Escrow was to occur, whichever occurs first, but in no event later than the Closing 

Date; 

(b) Escrow Holder shall deliver to Seller the Deposit and all funds of 

Seller in its possession; 

(c) Escrow Holder shall return to Buyer all funds of Buyer in its 

possession;  

(d) Escrow Holder shall return to Seller and Buyer all documents 

deposited by them respectively, which are then held by Escrow Holder; 

(e) Buyer shall return to Seller the Property Information, and Buyer shall 

deliver to Seller all Work Product (as defined in Section 15.3); and 

(f) Any escrow cancellation and title charges shall be borne equally by 

Seller and Buyer. 

10. PRORATIONS.  Unless otherwise agreed in writing, the following items shall be 

paid current and then Seller and Buyer agree that, subject to the provisions of this Section 

10, each of the items listed in this Section 10 (the "Proration Items") shall be apportioned 

in respect of the Property as of 11:59 p.m. on the Closing Date.  Seller will be charged and 

credited for the amounts of all of the Proration Items relating to the period up to and 

including the Closing Date, and Buyer will be charged and credited for all of the Proration 

Items relating to the period after the Closing Date.   

10.1 Taxes and Assessments.  Real estate taxes, if any, and assessments imposed 

by any governmental authority, including but not limited to payments on Mello-Roos, and 

other Special Assessment District bonds and assessments that are now a lien (“Taxes”) with 

respect to the Property for the relevant tax year in which the Property is being sold and that 

are not yet due and payable or that have not yet been paid shall be prorated as of the Close 

of Escrow based upon the most recent ascertainable assessed values and tax rates and based 

upon the number of days Buyer and Seller will have owned the Property during such 

relevant tax year.  Seller shall receive a credit for any Taxes paid by Seller and applicable 

to any period after the Close of Escrow.   

10.2 Owner Deposits.  Seller shall receive a credit at the Close of Escrow for all 

bonds, deposits, letters of credit, Environmental Attributes (as defined in the PPA) 

attributed to the Property, reimbursements provided under the Performance Guarantee 

Agreement of the PPA attributed to the Property, set aside letters or other similar items, if 
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any, that are outstanding with respect to the Property that have been provided by Seller or 

any of its affiliates to any governmental agency, public utility, or similar entity (collectively, 

“Owner Deposits”) to the extent assignable to Buyer.  To the extent any Owner Deposits 

are not assignable to Buyer, Buyer shall replace such Owner Deposits and obtain the release 

of Seller (or its affiliates) from any obligations under such Owner Deposits.  To the extent 

that any funds are released as a result of the termination of any Owner Deposits for which 

Seller did not get a credit, such funds shall be delivered to Seller immediately upon their 

receipt. 

10.3 Power Purchase Agreement Payments and Reimbursements.  All 

monthly payments and reimbursements arising under the PPA with respect to the Property 

will be prorated as of the Closing Date. Seller will be responsible for any payments, and 

entitled to any reimbursements, for all amounts due or incurred under the PPA for the period 

up to and through the Closing Date.  Buyer will be responsible for any payments, and 

entitled to any reimbursements, for all amounts due or incurred after the Closing Date.   

10.4 Final Adjustment After Closing.  If final prorations cannot be made at the 

Close of Escrow for any item being prorated under this Section 10, then, provided Buyer 

or Seller identify any such proration (“Post Closing Proration”) in writing before the Close 

of Escrow, Buyer and Seller agree to allocate such items on a fair and equitable basis as 

soon as invoices or bills are available, with final adjustment to be made as soon as 

reasonably possible after the Close of Escrow (but in no event later than twelve (12) months 

after the Close of Escrow.  Payments in connection with the final adjustment shall be due 

no later than forty-five (45) days after such amount is known and provided to the owing 

party.  Seller shall have reasonable access to, and the right to inspect and audit, Buyer’s 

books to confirm the final prorations for a period of twelve (12) months after the Close of 

Escrow. Notwithstanding anything to the contrary stated in this Section 10, except for any 

Post Closing Prorations, all prorations made under this Section 10 shall be final as of the 

Close of Escrow and shall not be subject to further adjustment (whether due to an error or 

for any other reason) after the Close of Escrow, except as stated above. 

11. AS-IS.  As of the expiration of the Due Diligence Period, Buyer will have: 

(a) examined and inspected the Property and will know and be satisfied 

with the physical condition, quality, quantity and state of repair of the Property in all 

respects and by proceeding with this transaction following the expiration of the Due 

Diligence Period shall be deemed to have determined that the same is satisfactory to Buyer; 

(b) reviewed the Property Information and all instruments, records and 

documents which Buyer deems appropriate or advisable to review in connection with this 

transaction, including, but not by way of limitation, any and all surveys and any licenses, 

contracts, warranties and guarantees relating to the Property, and Buyer, by proceeding with 

this transaction following the expiration of the Due Diligence Period, shall be deemed to 

have determined that the same and the information and data contained therein and 

evidenced thereby are satisfactory to Buyer; 

(c) reviewed all applicable laws, ordinances, rules and governmental 

regulations (including, but not limited to, those relating to building, zoning and land use) 
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affecting the development, use, occupancy or enjoyment of the Property, and Buyer, by 

proceeding with this transaction following the expiration of the Due Diligence Period, shall 

be deemed to have determined that the same are satisfactory to Buyer; and 

(d) at its own cost and expense, made its own independent investigation 

respecting the Property and all other aspects of this transaction, and shall have relied thereon 

and on the advice of its consultants in entering into this Agreement, and Buyer, by 

proceeding with this transaction following the expiration of the Due Diligence Period, shall 

be deemed to have determined that the same are satisfactory to Buyer. 

12. BUYER’S AND SELLER’S COVENANTS, REPRESENTATIONS AND 

WARRANTIES; ERISA; INDEMNIFICATION. 

 12.1 Buyer’s Representations and Warranties.  As consideration for Seller 

entering into this Agreement and as an inducement to Seller to sell the Property to Buyer, 

Buyer makes the following covenants, representations and warranties: 

(a) Buyer has the legal right, power and authority to enter into this 

Agreement and to consummate the transactions contemplated hereby, and the execution, 

delivery and performance of this Agreement have been duly authorized and no other action 

by Buyer is requisite to the valid and binding execution, delivery and performance of this 

Agreement, except as otherwise expressly set forth herein.   

(b) There is no agreement to which Buyer is a party or to Buyer’s 

knowledge binding on Buyer which is in conflict with this Agreement.   

(c) Buyer is duly organized, validly existing and in good standing under 

the laws of the state of its formation and is, or will be as of the Closing Date, qualified to 

do business and in good standing in the state in which the Property is located, with full 

power and authority to enter into and execute this Agreement and to consummate the 

transactions contemplated hereby.   

(d) The consummation of the transaction contemplated hereby and this 

Agreement constitutes the legal, valid and binding obligation of Buyer, enforceable against 

Buyer in accordance with its terms, except as such enforceability may be limited by 

bankruptcy, insolvency, moratorium, reorganization or other similar laws affecting debtors’ 

and creditors’ rights generally and general equitable provisions.   

(e) Neither the execution of this Agreement nor the performance by 

Buyer of its obligations hereunder will violate, be in conflict with, result in a breach of, or 

constitute (with due notice or lapse of time, or both) a default under any applicable law. 

12.2 Seller’s Representation and Warranties.  As consideration for Buyer 

entering into this Agreement hereby makes the following representations and warranties to 

Buyer with the understanding that each such representation and warranty is material and is 

being relied upon by Buyer.  Seller hereby covenants and agrees that all such 

representations and warranties shall be deemed to be remade and shall be true and correct 

in all material respects (or in all respects, to the extent already qualified by materiality) as 

of the Closing Date with the same force and effect as though made on and as of the Closing 
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Date: 

(a) Seller has the requisite power and authority to own and operate the 

Property and conduct its business where the same is now owned or operated.  The execution, 

delivery and performance of this Agreement by Seller have been duly and validly 

authorized by all necessary action and proceedings, and no further action or authorization 

is necessary on the part of Seller (or its board of directors or shareholders) in order to 

consummate the transactions contemplated herein.  This Agreement and the other 

documents executed by Seller in connection herewith are legal, valid and binding 

obligations of Seller, enforceable in accordance with their respective terms.  Neither the 

execution and delivery of this Agreement by Seller, nor performance of any of its 

obligations hereunder, nor consummation of the transactions contemplated hereby, shall 

conflict with, result in a breach of, or constitute a default under, the terms and conditions 

of the organizational documents pursuant to which Seller was organized, or any indenture, 

mortgage, deed of trust, agreement, undertaking, instrument or document to which Seller 

or any affiliate thereof is a party or is bound, or any order or regulation of any court, 

regulatory body, administrative agency or governmental body having jurisdiction over 

Seller. 

(b) There are no actions, suits, proceedings, judgments, orders, decrees 

or governmental investigations pending or threatened against the Property or Seller which 

could affect the Property or the purchase, use or enjoyment thereof by Buyer. 

(c) Seller represents and warrants that it has not disposed, released or 

deposited Hazardous Materials on the Property, including in the soil, surface water or 

groundwater.  Seller further represents and warrants that it has not caused any Hazardous 

Materials to migrate from the Property via soil, surface water or groundwater.  Seller also 

represents and warrants that it is in compliance in all material respects with applicable 

environmental laws in relation to the Property, including any Hazardous Materials in the 

soil, surface water and/or groundwater on the Property. Seller also represents and warrants 

that is has no knowledge, upon diligent search, of any other party disposing, releasing, or 

depositing Hazardous Materials on the Property or causing any Hazardous Materials to 

migrate from the Property via soil, surface water or groundwater. Seller represents and 

asserts, to the best of Seller’s knowledge: (1) The Property has only been used for public 

and private school or child care purposes during Seller’s ownership or occupancy of the 

Property; (2) Seller is not aware of any Hazardous Materials currently or in the past used, 

generated, stored, transported to, transported from or disposed of on the Property (whether 

legal or illegal, accidental or intentional), except for any materials used in the normal 

operation of a school, including school bus operations; (3) Seller has disclosed, or will 

disclose prior to the expiration of the Due Diligence Period, all documents or information 

in Seller’s possession relating to: (i) any and all uses of the Property by any prior “Owner 

or Operator” of the Property (as that phrase is defined in CERCLA; (ii) the location or 

former location on or under the Property of all storage tanks, leach pits, clarifier pits and 

other storage or treatment facilities, if any; (iii) the location of any Hazardous Materials 

disposed of on the Property, if any (whether legal or illegal, accidental or intentional); (iv) 

the location of any Hazardous Materials from the Property disposed of off-site, if any 

(whether legal or illegal, accidental or intentional); and (v) the location of any release (as 
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that term is defined under the Environmental Laws of any Hazardous Materials either on 

the Real Property or within two thousand (2,000) feet of the Real Property. 

The term “Hazardous Material” as used in this Agreement means any hazardous or toxic 

substance, material or waste that is: (i) regulated by any governmental authority, the State 

of California or the United States; (ii) defined as an “acutely hazardous waste,” “extremely 

hazardous waste,” “hazardous waste,” or “waste” under Sections 25110.02, 25115, 25117, 

or 25124 of the California Health and Safety Code, or listed pursuant to Sections 25141 and 

25141.5 of the California Health and Safety Code, Division 20, Chapter 6.5 (Hazardous 

Waste Control); (iii) defined as a “hazardous material,” “hazardous substance,” or 

“hazardous waste” under Section 25501 of the California Health and Safety Code, Division 

20, Chapter 6.95 (Hazardous Materials Release Response Plans and Inventory); (iv) defined 

as a “hazardous substance” under Section 25281 of the California Health and Safety Code 

Division 20 Chapter 6.7 (Underground Storage of Hazardous Substances); (v) petroleum; 

(vi) asbestos; (vii) listed under Chapter 10 Division 4.5 of Title 22 or defined as hazardous 

or extremely hazardous pursuant to Division 21.5 of Title 26 of the California Code of 

Regulations; (viii) designated as a “hazardous waste” pursuant to Section 6903 of the 

Federal Resource Conservation and Recovery Act, 42 U.S.C. Section 6901 et seq.; (ix) 

defined as a “hazardous substance” pursuant to Section 9601 of the Comprehensive 

Environmental Response, Compensation and Liability Act, 42 U.S.C. Section 9601 et seq.; 

(x) any flammable substances or explosives; or (xi) any radioactive material. 

(d) Seller represents and warrants to Purchaser that the Property 

Information is true, correct, and complete in all material respects as of the date delivered or 

made available to Purchaser, and does not contain any untrue statement of a material fact 

or omit to state a material fact necessary to make the statements contained therein, in light 

of the circumstances under which they were made, not misleading. Seller further represents 

and warrants that Seller has delivered or made available to Purchaser all material Property 

Information in Seller’s possession or control relating to the Property. 

(e) There are no presently pending or, to Seller’s knowledge, 

contemplated proceedings to condemn or demolish the Property or any part of it. 

(f) Neither the representations and warranties made by Seller in this 

Section 12.2 nor elsewhere in this Agreement contain any untrue statement or any omission 

of a material fact. Seller has no documents in its possession, nor has any knowledge, that 

omits material facts related to the property or which would contradict or negate any of its 

representations contained in this Agreement. 

13. DEFAULT AND DAMAGES.  

13.1  DEFAULT BY BUYER; TERMINATION BY BUYER.  BUYER AND 

SELLER HEREBY ACKNOWLEDGE AND AGREE THAT, IN THE EVENT THE 

CLOSE OF ESCROW FAILS TO OCCUR DUE TO A BUYER DEFAULT PRIOR TO 

THE EXPIRATION OF THE DUE DILIGENCE PERIOD, OR THE CLOSE OF 

ESCROW FAILS TO OCCUR BECAUSE BUYER ISSUES A TERMINATION NOTICE 

AFTER EXPIRATION OF THE DUE DILIGENCE PERIOD, SELLER WILL SUFFER 

DAMAGES IN AN AMOUNT WHICH WILL, DUE TO THE SPECIAL NATURE OF 
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THE TRANSACTION CONTEMPLATED BY THIS AGREEMENT AND THE 

SPECIAL NATURE OF THE NEGOTIATIONS WHICH PRECEDED THIS 

AGREEMENT, BE IMPRACTICAL OR EXTREMELY DIFFICULT TO ASCERTAIN. 

IN ADDITION, BUYER WISHES TO HAVE A LIMITATION PLACED UPON THE 

POTENTIAL LIABILITY OF BUYER TO SELLER IN THE EVENT THE CLOSE OF 

ESCROW FAILS TO OCCUR DUE TO A BUYER DEFAULT, AND WISHES TO 

INDUCE SELLER TO WAIVE OTHER REMEDIES WHICH SELLER MAY HAVE IN 

THE EVENT OF A BUYER DEFAULT.  BUYER AND SELLER, AFTER DUE 

NEGOTIATION, HEREBY ACKNOWLEDGE AND AGREE THAT THE AMOUNT OF 

THE DEPOSIT REPRESENTS A REASONABLE ESTIMATE OF THE DAMAGES 

WHICH SELLER WILL SUSTAIN IN THE EVENT OF SUCH BUYER DEFAULT. 

BUYER AND SELLER HEREBY AGREE THAT SELLER MAY, IN THE EVENT THE 

CLOSE OF ESCROW FAILS TO OCCUR DUE TO A BUYER DEFAULT, 

TERMINATE THIS AGREEMENT BY WRITTEN NOTICE TO BUYER AND 

ESCROW HOLDER, CANCEL THE ESCROW AND RECEIVE OR RETAIN (IF 

SELLER ALREADY HOLDS THE DEPOSIT) THE DEPOSIT AS LIQUIDATED 

DAMAGES AND ESCROW HOLDER SHALL IMMEDIATELY DELIVER (UNLESS 

IT HAS ALREADY DONE SO) THE DEPOSIT TO SELLER. SUCH RETENTION OF 

THE DEPOSIT BY SELLER IS INTENDED TO CONSTITUTE LIQUIDATED 

DAMAGES TO SELLER PURSUANT TO SECTIONS 1671, 1676 AND 1677 OF THE 

CALIFORNIA CIVIL CODE, AND SHALL NOT BE DEEMED TO CONSTITUTE A 

FORFEITURE OR PENALTY WITHIN THE MEANING OF SECTION 3275 OR 

SECTION 3369 OF THE CALIFORNIA CIVIL CODE, OR ANY SIMILAR 

PROVISION. 

SELLER AND BUYER ACKNOWLEDGE THAT THEY HAVE READ AND 

UNDERSTAND THE PROVISIONS OF THIS SECTION 13.1 AND BY THEIR 

INITIALS IMMEDIATELY BELOW AGREE TO BE BOUND BY ITS TERMS. 

Seller’s Initials: ______ 

Buyer’s Initials: ______ 

13.2 Default by Seller. If Seller defaults in its obligations to sell and convey the 

Property to Buyer pursuant to this Agreement (all of the conditions to Seller’s obligations 

to close having been satisfied or waived), Buyer’s sole and exclusive remedy shall be to 

elect one of the following: (a) to terminate this Agreement and recover the Deposit in full, 

or (b) to bring a suit for specific performance. 

14. BROKERS. 

 

Buyer is represented by Bill Kampton at Colliers International in connection with 

this Agreement (“Buyer’s Broker”). The commission payable to Buyer’s Broker shall be 

payable as follows:  (a) the amount of One Hundred Fifty Thousand Dollars ($150,000.00) 

shall be paid by Seller through Escrow; (b) any remaining commission shall be paid in 

accordance with the terms of a separate agreement between Buyer and Buyer’s Broker, to 

be paid directly by Buyer to Buyer’s Broker outside of escrow.   
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Seller is represented by Dominic Dutra, 3D Strategies, BRE Lic# 00963281 

(“Seller’s Broker”) in connection with this Agreement. Any commission payable to Seller’s 

Broker in connection with this transaction shall be paid by Seller in accordance with the 

terms of a separate agreement between Seller and Seller’s Broker.  Except for Seller’s and 

Buyer’s Broker, Seller and Buyer hereby warrant to each other that they know of no other 

real estate broker or agent who is entitled to a commission in connection with this 

Agreement.  Each Party agrees to indemnify and defend the other Party against and hold 

the other Party harmless from any and all claims, demands, losses, liabilities, lawsuits, 

judgments, and costs and expenses (including without limitation reasonable attorneys’ fees) 

with respect to any commission or equivalent compensation alleged to be owing on account 

of the indemnifying Party’s dealings with any real estate broker or agent.   

15. MISCELLANEOUS PROVISIONS. 

15.1 Notices.  All written notices or demands of any kind which either party 

hereto may be required or may desire to serve on the other in connection with this 

Agreement shall be served by personal service, by registered or certified mail, recognized 

overnight courier service or e-mail transmission.  Any such notice or demand so to be served 

by registered or certified mail, recognized overnight courier service or e-mail transmission 

shall be delivered with all applicable delivery charges thereon fully prepaid and, if the party 

so to be served be Buyer, addressed to Buyer as follows: 

 

City of Napa  

Liz Habkirk 

Attn: Assistant City Manager 

955 School Street  

PO Box 660 

Napa, CA 94559 

Telephone No:  (707) 258-7883 

Email: LHabkirk@cityofnapa.org 

 

with a copy thereof to: 

 

   City of Napa 

Chris Diaz, Esq. 

   Attn: Interim City Attorney  

   955 School Street  

PO Box 660  

Napa, CA 94559 

Telephone No:  (707) 257-9516 

Email: CDiaz@cityofnapa.org 

and to: 

 

   Best Best & Kreiger, LLP 

Todd Gee, Esq. 

   500 Capitol Mall, Suite 2500 

   Sacramento, CA 95814 

mailto:CDiaz@cityofnapa.org
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Telephone No:  (916) 551-2088 

Email: todd.gee@bbk.com 

and, if the party so to be served be Seller, addressed to Seller as follows: 

 

Napa Valley Unified School District 

2425 Jefferson Street 

Napa, CA 94558 

Attention:  Superintendent 

Telephone No.:  (707) 754-0985 

Email:  rmucetti@nvusd.org 

with a copy thereof to:  

   Lozano Smith, LLP 

2001 N. Main Street, Suite 500 

Walnut Creek, CA 94596 

Attention:  Kelly M. Rem 

Telephone No.:  (925) 953-1620 

Email:  krem@lozanosmith.com  

 

and, if the party to be served be Escrow Holder, to the address set forth in Section 1.1(e). 

Service of any such notice or demand so made by personal delivery, registered or certified 

mail, recognized overnight courier or e-mail transmission shall be deemed complete on the 

date of actual delivery as shown by the addressee’s registry or certification receipt (provided 

that a copy of such notice or demand is delivered by any of the other methods provided 

above within one (1) business day following receipt of such e-mail transmission), as 

applicable, or at the expiration of the third (3rd) business day after the date of dispatch, 

whichever is earlier in time.  Either party hereto may from time to time, by notice in writing 

served upon the other as aforesaid, designate a different mailing address to which or a 

different person to whose attention all such notices or demands are thereafter to be 

addressed. 

15.2 Assignment; Binding on Successors and Assigns.  Buyer shall not assign, 

transfer or convey its rights or obligations under this Agreement or with respect to the 

Property without the prior, written consent of Seller, which consent Seller may withhold in 

its sole, absolute and subjective discretion.  Any attempted assignment without the prior 

written consent of Seller shall be void and Buyer shall be deemed in default hereunder. Any 

permitted assignments shall not relieve the assigning party from its liability under this 

Agreement.  Subject to the foregoing, and except as provided to the contrary herein, the 

terms, covenants, conditions and warranties contained herein and the powers granted hereby 

shall inure to the benefit of and bind all parties hereto and their respective heirs, executors, 

administrators, successors and assigns, and all subsequent owners of the Property. 

15.3 Work Product.  Effective upon and in the event of a termination of this 

Agreement for any reason and upon Seller’s request, Buyer shall assign and deliver to Seller 

(at no cost to Seller), and does hereby assign without the need for any further act or 
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instrument (at no cost to Seller), all reports, plans, studies, documents, written information 

and the like which has been generated by Buyer in-house or by Buyer’s third party 

consultants, whether prior to the Opening of Escrow or during the period of Escrow in 

connection with Buyer’s proposed acquisition, development, use or sale of the Property 

(collectively, the “Work Product”).  In such event, Buyer shall deliver the Work Product 

which has been assigned to Seller not later than five (5) days after the date of the termination 

of this Agreement.  The Work Product shall be fully paid for and shall not be subject to any 

lien, encumbrance or claim of any kind.  Buyer shall also return all materials and 

information (including, without limitation, the Property Information) given to it by Seller 

or its consultants during Escrow, in the same condition as delivered to Buyer.  The 

provisions of this paragraph shall survive the termination of this Agreement. 

 15.4 Further Assurances. In addition to the acts and deeds recited herein and 

contemplated to be performed, executed or delivered by Seller or Buyer, Seller and Buyer 

hereby agree to perform, execute and deliver, or cause to be performed, executed and 

delivered, on the Closing Date or thereafter any and all such further acts, deeds and 

assurances as Buyer or Seller, as the case may be, may reasonably require in order to 

consummate fully the transactions contemplated hereunder. 

 15.5 Attorneys’ Fees. If any legal action or any arbitration or other proceeding 

(including a bankruptcy proceeding) is brought or if an attorney is retained for the 

enforcement of this Agreement or any portion thereof, or because of any alleged dispute, 

breach, default or misrepresentation in connection with any of the provisions of this 

Agreement, the prevailing party shall be entitled to recover from the other reimbursement 

for the reasonable fees of attorneys and other costs (including court costs and witness fees) 

incurred by it, in addition to any other relief to which it may be entitled. The term 

“prevailing party” means the party obtaining substantially the relief sought, whether by 

compromise, settlement or judgment.  The provisions of this paragraph shall survive the 

Close of Escrow or the earlier termination of this Agreement. 

15.6 Survival.  Buyer and Seller agree that each representation and warranty, 

covenant by the respective parties contained herein or made in writing pursuant to this 

Agreement are intended to and shall be deemed made as of the date of this Agreement or 

such writing and again at the Closing, shall be deemed to be material, and unless expressly 

provided to the contrary shall survive the execution and delivery of this Agreement, the 

Deed and the Closing for a period of twelve (12) months, and shall not be merged with the 

recording of the Deed. 

15.7 Entire Agreement.  This Agreement contains the entire agreement and 

understanding of the parties in respect to the subject matter hereof, and the parties intend 

for the literal words of this Agreement to govern and for all prior negotiations, drafts, and 

other extrinsic communications, whether oral or written, to have no significance or 

evidentiary effect.  The parties further intend that neither this Agreement nor any of its 

provisions may be changed, amended, discharged, waived or otherwise modified orally 

except only by an instrument in writing duly executed by the party to be bound thereby. 

The parties hereto fully understand and acknowledge the importance of the foregoing 

sentence and are aware that the law may permit subsequent oral modification of a contract 

notwithstanding contract language which requires that any such modification be in writing; 
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but Buyer and Seller fully and expressly intend that the foregoing requirements as to a 

writing be strictly adhered to and strictly interpreted and enforced by any court which may 

be asked to decide the question.  Each party hereto acknowledges that this Agreement 

accurately reflects the agreements and understandings of the parties hereto with respect to 

the subject matter hereof and hereby waive any claim against the other party which such 

party may now have or may hereafter acquire to the effect that the actual agreements and 

understandings of the parties hereto with respect to the subject matter hereof may not be 

accurately set forth in this Agreement. 

15.8 Non-Binding Mediation. In the event of any dispute or claim arising out of 

or related to this Agreement, the parties shall first attempt to resolve the same through non-

binding mediation with a mutually agreeable mediation service. The cost of such non-

binding mediation shall be borne equally by the parties with the parties bearing their own 

attorneys’ fees. In the event the dispute(s) or claim(s) are not resolved, or a mediation 

service cannot be mutually agreed upon, the aggrieved party may file an action in court in 

accordance with this Agreement. 

15.9 Governing Law and Venue.  This Agreement shall be governed by the laws 

of the State of California. In the event of a dispute arising from or related to this Agreement, 

venue shall be in the Superior Court of California for the County of Napa, which shall have 

exclusive jurisdiction over the same. 

15.10 Counterparts.  This Agreement may be executed simultaneously in one or 

more counterparts, each of which shall be deemed an original but all of which together shall 

constitute one and the same instrument. 

15.11  Headings; Construction.  The various headings of this Agreement are 

included for convenience only and shall not affect the meaning or interpretation of this 

Agreement or any provision hereof.  When the context and construction so require, all 

words used in the singular herein shall be deemed to have been used in the plural and the 

masculine shall include the feminine and the neuter and vice versa.  The use in this 

Agreement of the term “including” and related terms such as “include” shall in all cases 

mean “without limitation.”  All references to “days” in this Agreement shall be construed 

to mean calendar days unless otherwise expressly provided and all references to “business 

days” shall be construed to mean days on which California state chartered banks are open 

for business. 

15.12 Time of Essence.  Seller and Buyer hereby acknowledge and agree that time 

is strictly of the essence with respect to each and every term, condition, obligation and 

provision hereof and failure to perform timely any of the terms, conditions, obligations or 

provisions hereof by either party shall constitute a material breach of, and non-curable (but 

waivable) default under this Agreement by the party so failing to perform. 

15.13 Partial Validity; Severability.  If any term or provision of this Agreement 

or the application thereof to any person or circumstance shall, to any extent, be held invalid 

or unenforceable, the remainder of this Agreement, or the application of such term or 

provision to persons or circumstances other than those as to which it is held invalid or 

unenforceable, shall not be affected thereby, and each such term and provision of this 
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Agreement shall be valid and be enforced to the fullest extent permitted by law. 

15.14 No Third Party Beneficiaries.  This Agreement is for the sole and exclusive 

benefit of the parties hereto and their respective permitted successors and assigns, and no 

third party is intended to, or shall have, any rights hereunder. 

15.15 Waiver of CC Section 1662.  Seller and Buyer each expressly waive the 

provisions of California Civil Code Section 1662 and hereby agree that the provisions of 

Section 5.1 shall govern their obligations in the event of damage or destruction to the 

Property or condemnation of all or part of the Property. 

15.16 Joint Product of Parties.  This Agreement is the result of arms-length 

negotiations between Seller and Buyer and their respective attorneys.  Accordingly, neither 

party shall be deemed to be the author of this Agreement and this Agreement shall not be 

construed for or against either party. 

 15.17 Calculation of Time Periods.  Unless otherwise specified, in computing 

any period of time described herein, the day of the act or event after which the designated 

period of time begins to run is not to be included and the last day of the period so computed 

is to be included at, unless such last day is a Saturday, Sunday or legal holiday for California 

state chartered banks, in which event the period shall run until the end of the next day which 

is neither a Saturday, Sunday, or legal holiday.  Unless otherwise expressly provided herein, 

the last day of any period of time described herein shall be deemed to end at 5:00 p.m., local 

time. 

 15.18 Indemnification.   

  (a) Buyer agrees to indemnify, defend with counsel approved by Seller, 

and hold harmless Seller, its officers, trustees, agents, employees, contractors, 

representatives, governing board and members thereof, and volunteers from and against any 

and all claims, demands, actions, suits, liabilities, losses, damages, injuries to or death or 

persons, costs and expenses (including without limitation any fines, penalties, judgments, 

litigation costs, or attorneys’ fees) caused by Buyer’s negligence or willful misconduct, or 

the negligence or willful misconduct of Buyer’s officers, agents, employees, contractors, 

representatives, or volunteers, in connection with or arising from this Agreement, except to 

the extent arising out of or resulting from the negligence or willful misconduct of Seller, its 

officers, trustees, agents, employees, contractors, representatives, or volunteers in 

connection with or arising from this Agreement. 

  (b) Seller agrees to indemnify, defend with counsel approved by Buyer, 

and hold harmless Buyer, its officers, agents, employees, contractors, representatives, City 

council and members thereof, and volunteers from and against any and all claims, demands, 

actions, suits, liabilities, losses, damages, injuries to or death to persons, costs and expenses 

(including without limitation any fines, penalties, judgments, litigation costs, or attorneys’ 

fees) caused by Seller’s negligence or willful misconduct, or the negligence or willful 

misconduct of Seller’s officers, trustees, agents, employees, contractors, representatives, or 

volunteers, in connection with or arising from this Agreement, except to the extent arising 

out of or resulting from the negligence or willful misconduct of Buyer, its officers, agents, 

employees, contractors, representatives, and volunteers in connection with or arising from 
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this Agreement. Seller’s obligations to indemnify, defend and hold harmless shall apply, 

without limitation, to any claims, demands, actions, suits, liabilities, losses, damages, 

injuries to or death to persons, costs, and expenses (including without limitation any fines, 

penalties, judgments, litigation costs, or attorneys’ fees) arising from or related to Seller’s 

failure or alleged failure to comply with applicable requirements for disposal of surplus 

property and any actual or alleged conflict of interest on the part of Seller or Seller’s 

officer’s, trustees, agents, employees, contractors, representatives, or volunteers. 

15.19 Reporting Person.  Buyer and Seller hereby designate Title Company as 

the "reporting person" pursuant to the provisions of Section 6045(e) of the Internal Revenue 

Code of 1986, as amended. 

15.20 No Recordation.  Without the prior written consent of Seller, there shall be 

no recordation of either this Agreement or any memorandum hereof, or any affidavit 

pertaining hereto, and any such recordation of this Agreement or memorandum hereof by 

Buyer without the prior written consent of Seller shall constitute a default hereunder by 

Buyer, whereupon this Agreement shall, at the option of Seller, terminate and be of no 

further force and effect and the Deposit hereunder shall be immediately delivered to Seller, 

whereupon the parties shall have no further duties or obligations one to the other, except as 

otherwise expressly provided herein.  Notwithstanding any such termination, Buyer shall 

be obligated to execute an instrument in recordable form releasing this Agreement, and 

Buyer’s obligations pursuant to this Section 15.20 shall survive any termination of this 

Agreement as a surviving obligation. 

 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement the day and 

year first above written. 

 

BUYER: 

 

City of Napa,  

a California charter city 

 

 

By:_______________________ 

Name:   

Its:   

 

 

ATTEST: 

 

By:___________________________ 

      City Clerk 

 

 

APPROVED AS TO FORM:  

 

By:_______________________ 

Name:   

Firm/Title 

 

 

**Buyer to initial Section 13.1. 

SELLER: 

 

Napa Valley Unified School District, 

a School District organized and existing 

under the laws of the State of California 

 

By: _______________________ 

Name:   

Its:  

 

 

 

 

**Seller to initial Section 13.1. 
 

 

AGREED TO AS TO PROVISIONS RELATING TO ESCROW HOLDER: 

 

ESCROW HOLDER: 

 

Old Republic Title Company 

  

By:_______________________ 

Name: Tiffany Diede 

Its: Escrow Officer 
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EXHIBIT A 

Description of Real Property 

 
The land referred to is situated in the County of Napa, City of Napa, State of California, and is 

described as follows: 

A portion of the 30.57 acre parcel of land granted to the Napa Union High School District, later 

reorganized as the Napa Valley Unified School District by Louis O. Wurz and Anna I. Wurz, his 

wife on December 28, 1951 and recorded in Book 379 at Page 19 of Official Napa County 

Records on file in the Office of the Napa County Recorder and being more particularly described 

as follows: 

Beginning at a point on the Eastern line of said 30.57 acre school parcel of land, said point also 

being the Northwestern corner of the 0.427 acre parcel of land granted to Carl Sciambra and 

Barbara Sciambra, husband and wife and recorded on December 17, 1981 in Book 1224 at Page 

809 of Official Napa County Records and shown as Parcel 'A' on the map entitled "Record of 

Survey Map, Portion of the Lands of Louis O. Wurz et ux." filed March 14, 1961 in Book 7 of 

Surveys at Page 86 all on file in the office of the County Recorder of Napa County; thence leaving 

said Eastern line and Northwestern corner South 78° 35' West, 503.39 feet to a point on the 

Western line of said 30.57 acre school parcel, said Western line also being the common line of the 

Eastern line of the Coventry Manor Subdivision filed October 26, 1954 in Book 6 of record maps 

at Pages 6 and 7 in the office of the Napa County Recorder. Thence along said common line and 

said Western line of said 30.57 acre parcel North 11° 31' West, 1,651.23 feet to the Northwestern 

corner of said 30.57 acre parcel, said point also being on the Southern line of Old Sonoma Road; 

thence along said Southern line of Old Sonoma Road South 89° 50' 30" East, 471.66 feet to the 

Northwestern corner of the parcel of land called "Parcel 2" in the Deed of Dedication to the State 

of California for public freeway purposes granted by the Napa Union High School District and 

recorded August 19, 1960 in Book 617 at Page 179 of Official Napa County Records; thence 

along the boundary of said "Parcel 2" the following courses: South 00° 09' 30" West, 12.00 feet, 

South 89° 50' 30" East, 68.19 feet, South 58° 34' 25" East, 116.83 feet, South 72° 31' 22" East, 

331.67 feet, South 11° 27' 30" East, 47.61 feet to a point tangent to a curve to the right with a 

radius of 3,972 feet, along said curve through a central angle of 11° 16' 59" an arc length of 

782.19 feet to a point marking the Southwest corner of said Parcel 2, said point also being the 

most Northern corner of Parcel No. 4 as shown on Parcel Map No. 1787 filed January 13, 1969 in 

Book 1 of Parcel Maps at Page 32 of Napa County Records; thence along the Northern line of said 

Parcel Map which is common to said 30.57 acre Napa Union High School District lands South 78° 

26' West, 320.06 feet to the most Western corner of Parcel No. 1 as shown on said parcel map; 

thence along the Western line of said parcel map which is also common to the Eastern line of said 

30.57 acre Napa Union High School District lands South 11° 25' East, 465.80 feet to the point of 

beginning. 

Pursuant to a Lot Line Adjustment on file with the County of Napa, as disclosed by that certain 

Grant Deed-Lot Line Adjustment, recorded April 21, 1999, Instrument No. 1999-0012963, of 

Official Records. 

 

APN: 004-460-030-000 
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EXHIBIT B 

Form of Bill of Sale 

(Attached) 
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BILL OF SALE 

This Bill of Sale (this “Bill of Sale”) is executed and delivered as of the ___day of 

______, 2024 pursuant to that certain Purchase and Sale Agreement and Escrow 

Instructions (the “Agreement”) dated _______________, 2025, by and between 

_____________________________, a (“Seller”), and 

_______________________________, a ______________________ (“Buyer”), covering 

the property described in Exhibit A attached hereto (“Property”). 

1. Sale of Personalty.  For good and valuable consideration, Seller hereby 

sells, transfers, sets over and conveys to Buyer all the right, title and interest of Seller, if 

any, in and to assignable licenses and permits relating to the operation of the Property, 

assignable guaranties and warranties from any contractor, manufacturer or other person in 

connection with the construction or operation of the Property (collectively, the 

“Personalty”). 

2. Agreement Applies.  Except as may otherwise be provided in the 

Agreement, the Personalty is being transferred, to Buyer on an “as is,” and “where is” basis, 

with all faults, and without any representation or warranty, all of which Seller hereby 

disclaims, all as more particularly set forth in Section 12 of the Agreement, which Section 

shall be, and hereby is, incorporated herein by reference. 

3. Counterparts.  This Bill of Sale may be executed in two (2) or more 

counterparts, each of which shall be deemed an original, but any of which together shall 

constitute one and the same instrument, with the same effect as if all parties had signed the 

same signature page. 

4. Attorneys’ Fees.  In any action between the parties to enforce any of the 

terms or provisions of this Bill of Sale, the prevailing party in the action shall be entitled to 

recover from the non-prevailing party, in addition to damages, injunctive relief or other 

relief, and its reasonable costs and expenses, including, without limitation, costs and 

reasonable attorneys’ fees (including on appeal). 

5. Merger.  This Bill of Sale and the Agreement contain the entire 

understanding between the parties relating to their subject matter. All prior and 

contemporaneous agreements and understandings, whether oral or written, are superseded 

by this Bill of Sale and the Agreement.  This Bill of Sale may only be modified in writing 

executed by both Buyer and Seller. Nothing contained in this Bill of Sale is intended to 

terminate or affect the validity of any of the representations or warranties contained in the 

Agreement. 

6. Miscellaneous.  This Bill of Sale shall be binding upon and shall inure to 

the benefit of the parties hereto, their heirs, executors, administrators, successor-in-interest 

and assigns.  If any term or provision of this Bill of Sale shall be held invalid or 

unenforceable, the remainder of this Bill of Sale shall not be affected.  This Bill of Sale 

shall be construed in accordance with and governed by the laws of the State in which the 

Property is located.  Nothing in this Bill of Sale shall impair, limit or lessen any of the rights 

of the parties with respect to the provisions of the Agreement which were intended, to 

survive the Closing Date.  Nothing in this Bill of Sale, express or implied, is intended to 

confer upon any person or entity, other than the parties hereto and their respective 

successors and assigns, any rights or remedies.   
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IN WITNESS WHEREOF, the undersigned have caused this instrument to be executed as 

of the date first written above. 

 

BUYER: 

 

___________________, 

a ____________________ 

 

By:_______________________ 

Name: 

Its: 

 

SELLER: 

 

___________________, 

a ____________________ 

 

By:_______________________ 

Name: 

Its: 
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EXHIBIT A 

TO BILL OF SALE  
 

DESCRIPTION OF PROPERTY 

 
The land referred to is situated in the County of Napa, City of Napa, State of California, and is 

described as follows: 

A portion of the 30.57 acre parcel of land granted to the Napa Union High School District, later 

reorganized as the Napa Valley Unified School District by Louis O. Wurz and Anna I. Wurz, his 

wife on December 28, 1951 and recorded in Book 379 at Page 19 of Official Napa County 

Records on file in the Office of the Napa County Recorder and being more particularly described 

as follows: 

Beginning at a point on the Eastern line of said 30.57 acre school parcel of land, said point also 

being the Northwestern corner of the 0.427 acre parcel of land granted to Carl Sciambra and 

Barbara Sciambra, husband and wife and recorded on December 17, 1981 in Book 1224 at Page 

809 of Official Napa County Records and shown as Parcel 'A' on the map entitled "Record of 

Survey Map, Portion of the Lands of Louis O. Wurz et ux." filed March 14, 1961 in Book 7 of 

Surveys at Page 86 all on file in the office of the County Recorder of Napa County; thence leaving 

said Eastern line and Northwestern corner South 78° 35' West, 503.39 feet to a point on the 

Western line of said 30.57 acre school parcel, said Western line also being the common line of the 

Eastern line of the Coventry Manor Subdivision filed October 26, 1954 in Book 6 of record maps 

at Pages 6 and 7 in the office of the Napa County Recorder. Thence along said common line and 

said Western line of said 30.57 acre parcel North 11° 31' West, 1,651.23 feet to the Northwestern 

corner of said 30.57 acre parcel, said point also being on the Southern line of Old Sonoma Road; 

thence along said Southern line of Old Sonoma Road South 89° 50' 30" East, 471.66 feet to the 

Northwestern corner of the parcel of land called "Parcel 2" in the Deed of Dedication to the State 

of California for public freeway purposes granted by the Napa Union High School District and 

recorded August 19, 1960 in Book 617 at Page 179 of Official Napa County Records; thence 

along the boundary of said "Parcel 2" the following courses: South 00° 09' 30" West, 12.00 feet, 

South 89° 50' 30" East, 68.19 feet, South 58° 34' 25" East, 116.83 feet, South 72° 31' 22" East, 

331.67 feet, South 11° 27' 30" East, 47.61 feet to a point tangent to a curve to the right with a 

radius of 3,972 feet, along said curve through a central angle of 11° 16' 59" an arc length of 

782.19 feet to a point marking the Southwest corner of said Parcel 2, said point also being the 

most Northern corner of Parcel No. 4 as shown on Parcel Map No. 1787 filed January 13, 1969 in 

Book 1 of Parcel Maps at Page 32 of Napa County Records; thence along the Northern line of said 

Parcel Map which is common to said 30.57 acre Napa Union High School District lands South 78° 

26' West, 320.06 feet to the most Western corner of Parcel No. 1 as shown on said parcel map; 

thence along the Western line of said parcel map which is also common to the Eastern line of said 

30.57 acre Napa Union High School District lands South 11° 25' East, 465.80 feet to the point of 

beginning. 

Pursuant to a Lot Line Adjustment on file with the County of Napa, as disclosed by that certain 

Grant Deed-Lot Line Adjustment, recorded April 21, 1999, Instrument No. 1999-0012963, of 

Official Records. 

 

APN: 004-460-030-000 
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EXHIBIT C 

Form of FIRPTA Affidavit 

 

(Attached) 
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SELLER’S FIRPTA CERTIFICATE 

To inform ___________________________, a ____________________ (the 

“Transferee”) that withholding of tax under Section 1445 of the Internal Revenue Code of 

1986, as amended (“Code”) will not be required by __________________________ , a 

____________________________ (the “Transferor”), the undersigned hereby certifies 

the following on behalf of the Transferor: 

1. The Transferor is not a foreign corporation, foreign partnership, foreign 

trust, foreign estate or foreign person (as those terms are defined in the Code and the Income 

Tax Regulations promulgated thereunder). 

2. The Transferor’s U.S. employer or tax (social security) identification 

number is ___________________________. 

The Transferor understands that this Certification may be disclosed to the Internal 

Revenue Service by the Transferee and that any false statement contained herein could be 

punished by fine, imprisonment, or both. 

Under penalty of perjury I declare that I have examined this Certification and to the 

best of my knowledge and belief it is true, correct and complete, and I further declare that 

I have authority to sign this document on behalf of the Transferor. 

 

 TRANSFEROR: 

 

___________________, 

a ____________________ 

 

By:_______________________ 

Name: 

Its: 
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EXHIBIT D 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

[continued on next page]  
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Assignment And Assumption Agreement 

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”) is 

made and entered into as of the Effective Date indicated below, by and between Napa 

Valley Unified School District, a school district duly organized and existing under the laws 

of the State of California (“Assignor”), and City of Napa, a California charter city 

(“Assignee”).  Assignor and Assignee are referred to herein individual as “Party” and 

collectively as “Parties.” 

RECITALS 

WHEREAS, pursuant to that certain Purchase and Sale Agreement dated 

___________________________ , 202__, Assignor has agreed to sell, and Assignee has 

agreed to purchase, certain real property in the City of Napa, County of Napa, State of 

California, containing approximately 26.62+/- acres, commonly known as the former site 

of Harvest Middle School, located at 2447 Old Sonoma Road, Napa, California, 

Assessor’s Parcel Number 004-460-030 (“Harvest MS”);  

WHEREAS, Harvest MS has a 382.8kWdc Ground Fixed Tilt solar system located 

on its premises (“System”); 

WHEREAS, Assignor is party to that certain Power Purchase Agreement (“PPA”), 

dated as of April 21, 2016, by and between Assignor and Solar Star NVUSD II, LLC, a 

Delaware limited liability company (“Provider”), inclusive of all exhibits 

thereto;WHEREAS, Harvest MS and the System located thereon constitute one of four 

sites subject to the PPA;WHEREAS, Section 14.3 of the PPA permits Assignee to assign 

the PPA with the prior written consent of Solar Star NVUSD, II, LLC (“Provider”); 

WHEREAS, only with respect to Harvest MS and the System, Assignor desires to 

assign to Assignee all of Assignor’s rights and obligations under the PPA, and Assignee 

desires to assume all of said rights and obligations under the PPA; 

WHEREAS, prior to the Effective Date of this Agreement, Provider provided its 

written consent the assignment of all of Assignor’s rights and obligations under the PPA 

to Assignee with respect to Harvest MS and the System; 

NOW, THEREFORE, in consideration of the foregoing, of the mutual promises 

hereinafter set forth and of other good and valuable consideration, the receipt and 

sufficiency of which are hereby acknowledged, the parties hereto intending to be legally 

bound, hereby agree as follows: 

AGREEMENT 

1. Recitals.  The recitals to this Agreement are hereby incorporated into this 

Agreement and are expressly made a part hereof. The parties to this Agreement 

acknowledge and agree that such recitals are true and correct. 

2. Defined Terms. Unless otherwise defined herein, capitalized terms have the 

meanings provided in the PPA. 
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3. Effective Date.  The Effective Date of this Agreement shall be the Closing 

Date of that certain Purchase and Sale Agreement dated _________________________, 

202__ (“PSA”), between Assignor and Assignee, which is  _________________________, 

202__ (the “Effective Date”).  The Closing of the PSA shall be a condition precedent to this 

Agreement. 

4. Assignment of PPA. As of the Effective Date, Assignor (a) does hereby 

ASSIGN, TRANSFER, SET OVER, DELIVER AND CONVEY to Assignee all of the 

rights, benefits, obligations, and privileges of Assignor in and under the PPA with respect 

to Harvest MS and the System, including, without limitation, each, every and all of the 

rights, titles, interests, benefits, and duties, obligations, liabilities of whatsoever kind or 

character that accrued prior to the date hereof or that accrue hereafter to Assignor under the 

PPA with respect to Harvest MS and the System, and (b) shall be released from all further 

liability in, to and under the PPA, with respect to Harvest MS and the System, except to the 

extent caused by the act or omission of the Assignor. 

5. Assumption of PPA. Effective as of the date of this Assignment, Assignee (a) 

accepts the assignment, transfer, set over, delivery and conveyance of the rights and interests 

as set forth in Section 4 above, (b) agrees to perform and be bound by all of the terms, 

provisions, covenants, agreements and obligations of the PPA with respect to Harvest MS and 

the System, strictly in accordance with the terms of the PPA, (c) agrees generally to be bound 

by all of the provisions of the PPA with respect to Harvest MS and the System as if it was an 

original party thereto, and (d) assumes all duties, obligations, and liabilities of whatsoever kind 

or character that accrued prior to the date hereof or that accrue hereafter to Assignor or 

Assignee under the PPA with respect to Harvest MS and the System. 

6. Limitation of Assignment/Assumption to Harvest MS and System.  This 

assignment of Assignor’s rights and obligations under the PSA with respect to Harvest MS 

and the System is not intended to extend to other sites/systems subject to the PSA, which 

are:  American Canyon Middle School, 300 Benton Way, American Canyon, CA  94589; 

Redwood Middle School, 3600 Oxford St., Napa, CA 94559; and Silverado Middle School, 

1133 Coombsville Rd., Napa, CA 94558.  

7. Notice.  Assignee shall provide notice of this Agreement to Provider within 

five (5) business days of the Effective Date, and promptly provide documentation to 

Assignor that such notice was provided to Provider. 

8. Cooperation with Financing.  Assignee specifically acknowledges Section 

14.17 of the PSA, which requires reasonable cooperation with Provider and its financing 

parties in connection with financing of the System. 

9. Further Assurances.  Assignor and Assignee hereby agree to perform, 

execute and deliver, or cause to be performed, executed and delivered, any and all such 

further acts, deeds and assurances as Assignor or Assignee, as the case may be, may 

reasonably require in order to consummate fully the transactions contemplated hereunder.   

10. Counterparts. This Assignment may be executed in any number of 

counterparts, each of which shall be deemed an original, but all of which together shall 

constitute one and the same instrument. The delivery of an executed counterpart of this 
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Assignment by facsimile transmission or other electronic means shall be deemed to be 

effective as manual delivery thereof. 

11. Governing Law. This Assignment shall be governed by and construed in and 

enforced in accordance with the laws of inclusive of all exhibits thereto the State of 

California without regard to the conflicts of law provisions thereof.  Venue shall be in the 

Superior Court of California for the County of Napa, which shall have exclusive jurisdiction 

over the same. 

12. Interpretation. This Assignment is being delivered in connection with the 

PPA and shall be construed consistently therewith. Except as expressly contemplated by 

the PPA, nothing in this Assignment, express or implied, is intended to or shall be construed 

to modify, expand or limit in any way the terms of the PPA or to diminish Assignee’s rights 

or benefits thereunder. To the extent that any provision of this Assignment conflicts or is 

inconsistent with the terms of the PPA, the terms of the PPA shall govern. 

IN WITNESS WHEREOF, the parties hereto have duly executed and delivered this 

Assignment as of the date set forth above.  

 

ASSIGNOR: 

 

Napa Valley Unified School District 

a school district duly organized and 

existing under the laws of the State of 

California 

 

By:_______________________ 

Name: ____________________ 

Its: _______________________ 

 

 

 

PROVIDER: 

 

Approved as to Form  

 

Solar Star NVUSD II, LLC, a Delaware 

limited liability company 

 

By:_______________________ 

Name: ____________________ 

Its: _______________________ 

 

ASSIGNEE: 

 

City of Napa, 

a California charter city 

 

 

 

By:_______________________ 

Name: ____________________ 

Its: _______________________ 

 

 

 


